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VIDEO SPECIALIST: This is the deposition of 
Ernest Martin in the matter of Save Sharks Cove 
Alliance, et al. vs. City and County of Honolulu, et 
al. My name is Jason Moore, video specialist for 
Certified Legal Video Services. 

Will the counsels please state your names. 

MR. VANDEVEER: Good morning. Tim 
Vandeveer. 

MS. AMATORE: Good morning. Erika Amatore. 

MR. KATANO: Good morning. Wade Katano 
appearing on behalf of counterclaim defendant John 
Thielst. 

MR. CHUN: Good morning. Bradford Chun 
appearing on behalf of counterclaim defendant Larry 
McElheny. 

MR. LEE: Good morning. Terry Lee appearing 
on behalf of Hanapohaku. 

MR. SAITO: Good morning. Brad Saito, 
deputy Corporation Counsel, here for the City. 

MR. KATANO: Richard, you want to make an 
appearance? 

MR. LEWALLEN: Yes. Richard Lewallen, 
deputy Corporation Counsel, making a special 
appearance, represent Ernest Martin in this 
deposition. 
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MR. CHUN: And just for the record, Michele 
Luke, who is from my office, will appear later in the 
deposition. 

MR. VANDEVEER: And Margaret Wille from my 
office also may appear later in the deposition, as 
well as Gene Lau, not from my office, but on behalf of 
counterclaim defendant Hawaii's Thousand Friends. 

Okay, Teri, if you would please swear in the 
witness. 

VIDEO SPECIALIST: Today is -- pardon me. 
Stand by. 

Today is December 11, 2020. We are on the 
record at 9:16. 

Will the court reporter please swear in the 
deponent. 


ERNEST Y. MARTIN, 
having first duly sworn or affirmed to tell the truth, 
the whole truth, and nothing but the truth, was 
examined and testified as follows: 


EXAMINATION 
BY MR. VANDEVEER: 
Q. Would you please state your name for the 
record. 
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A. Ernest Y. Martin. 

Q. Good morning, Mr. Martin. My name is Tim 
Vandeveer. I'm the attorney for plaintiffs Save 
Sharks Cove Alliance, Larry McElheny, John Thielst, 
Cora Sanchez, and the Surfrider Foundation in this 
lawsuit. 

This is a deposition. | will ask questions, 
and you will answer the questions. If you don't 
understand a question or you would like the question 
clarified, please ask me to repeat or to better 
explain or clarify the question, and I'll be happy to 
do so. If you need to think for a minute before 
answering a question, please do. 

And also understand that there are numerous 
attorneys, as you can see, on the deposition today, 
and so because of the fact that it's Zoom, you'll want 
to make sure and take your time and make sure you 
speak loud and clear so that the court reporter can 
put your testimony into the transcript. 

You understand the purpose of the oath that 
you just took? 

A. Yes, | do. 

Q. That is to tell the truth? 

A. Yes. 

Q. And do you understand that not telling the 
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whole truth at a deposition is just the same as 
committing perjury at trial in a courtroom? 

A. Yes, | do. 

Q. Okay. So as | said, please speak clearly so 
that your responses are audible and able to be 
recorded in the Zoom video, and remember that 
nonverbal answers, such as a nod or a shake of the 
head, are insufficient. We'll need all the responses 
to be verbal. 

And please allow me to finish my question 
before answering, and I'll afford you the same 
courtesy for finishing your answer before | ask 
another question. 

And we'll take at least one break at some 
point during the deposition, but if you need to take a 
break at any time, please just let me know, and we'll 
go off the record. Okay? 

A. Yep. Go ahead. 

Q. Keep in mind that the only grounds for not 
answering a question are privileged information, in 
which your attorney will cite the specific privilege 
or self-incrimination. And you or your counsel may 
object to a question on the record, but unless they 
instruct you otherwise, you still have to answer the 
question, and a judge will later determine whether or 
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not the question and answer are admissible. 

At the end of the deposition, you or your 
attorney may request a copy of this recording for your 
review and also request a transcript to make any 
corrections to the record, but understand that the 
attorneys can comment on any substantive changes that 
you make for the record later in court. 

And you may be held in contempt of court for 
not answering a question. 

Do you have any questions before we proceed? 

A. No, no questions. 
Q. Okay, thank you. 
Have you been deposed before? 
A. Yes. Yes, | have. 
Q. When was that? 
A. That was many years ago, probably over 20 
years ago. 
. And what was that deposition for? 
. That was an auto accident claim. 
. What kind of accident? 
. Auto accident. Automobile accident. 
. And what was your role in that lawsuit? 
. |was the driver of the vehicle. 
. And what was the topic of your testimony? 
. To articulate the nature of the incident, 
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the accident itself. 

Q. Are you an attorney, Mr. Martin? 

A. Yes,l am. 

Q. Where are you employed? 

A. Sullivan Meheula Lee. 

Q. How long have you been licensed to practice 
law in Hawaii? 

A. Since 1995, with my friend over there, Wade 
Katano. 

Q. Are you currently an active member of the 
Hawaii Bar in good standing? 

A. Yes. Yes, l| am. 

Q. Have you ever taken a deposition as an 
attorney? 

A. No. No, | haven't. 

Q. Have you ever defended a deposition as an 
attorney? 

A. No. No, | haven't. 

Q. Who is your attorney representing you today? 

A. Don Lewallen from Corporation Counsel, 
Department of Corporation Counsel. 

MR. LEWALLEN: Richard. 
THE WITNESS: Sorry. Sorry. Richard. 

BY MR. VANDEVEER: 

Q. Has Terry Lee, attorney Terry Lee, ever 
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represented you in any other matter as your attorney? 
A. Nope. No. 
Q. Has any other attorney at Sullivan Meheula 
Lee ever represented you in any legal matter? 
A. No. No, they haven't. 
Q. How did you first meet Terry Lee? 
A. | met Terry Lee when | was running for City 
Council back in 2000, the year 2000. 
Q. When was the last time you met with Terry 
Lee? 
A. Face to face? 
Q. Yes, sir. 
A. That would be about three weeks ago. 
Q. When was the last time you spoke on the 
phone with Terry Lee? 
A. Just before | got out of the elevator this 
morning. 
. How about the time before that? 
. Last night on a client's case. 
. And was it this case? 
. No. No, it wasn't. 
. When did you last speak with Brett Tobin? 
. Brett Tobin, if it was face to face, | would 
say about three weeks ago as well. 
Q. And how about on the phone? 
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A. Onthe phone -- | haven't spoke to Brett on 
the phone | would say for probably three or four 
months. 

Q. Have you discussed this case with other 
members of the Sullivan Meheula Lee firm? 

A. No. No, | haven't. 

Q. How did you prepare for the deposition 
today? 

A. I prepared by speaking with Richard 
yesterday on this matter. 

Q. Other than speaking with your attorney, have 
you spoken with anybody else about the deposition 
today? 

A. Not specifically, no. 

Q. How about generally? 

A. Generally, just to confirm my appearance. 
There was an issue as to whether | was given proper 
notice/sufficient time to appear before -- here today. 

Q. Did you bring any documents with you to the 
deposition today? 

A. No, | did not. 

Q. What is the nature of your current 
professional relationship to Terry Lee? 

A. Terry Lee? | guess | would be a subordinate 
attorney in that firm, that he's one of the principal 
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partners. 

Q. What is the nature of your current personal 
relationship with Mr. Lee? 

A. Well, we're very good friends. We've been 
good friends for a number of years. 

Q. And what year were you first elected to the 
City Council for the City and County of Honolulu? 

A. | was elected on November 2nd, 2010. | took 
my oath of office on January 2nd, 2011. 

Q. And how many terms did you serve? 

A. Weare only allowed to serve two terms. | 
was fortunate to serve both terms. 

Q. And what was your last day of employment as 
a Council member? 

A. December 30th, 2018. 

Q. What district did you represent? 

A. District 2. 

Q. Does that district include areas of the 
north shore known as Pupukea and Waimea? 

A. Yes, it does. 

Q. When were you elected chair of the City and 
County of Honolulu City Council? 

A. When was | elected chair? 

Q. That's correct. 

A. Was that your question? 
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| think it was -- | don't know the exact 
date. | know the month. It was June of 2011. Six 
months into my term, | became chair of the Council. 

Q. And when did your term as chair of the City 
Council end? 

A. It ended in December -- well, actually, 
January -- the first meeting of 2017, Ron Menor was 
elected chair at that time; and then, subsequently, | 
was reappointed chair in March of 2018, my last year 
on Council. 

Q. And when did your second term as chair end? 

A. When my term ended on December 30th, 2018. 

Q. Isn't it true that your term on the City 
Council actually extended until January 2nd of 2019? 

A. No. No, it did not, because I retired. | 
retired from the City on December 30th, 2018. 

Q. As the chair of the Council, were you also a 
member of any of the Council committees? 

A. Only the Committee on Executive Matters and 
Legal Affairs. 

Q. And what did that committee's duties entail? 

A. That's primarily to handle any legal issues 
that are pertinent to the City and County of Honolulu, 
all legal issues or more general issues that come 
before the body, and then, of course, we do have the 
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responsibility to approve all legal settlements. 

Q. What is your knowledge of Special Management 
Area permits? 

A. Well, in general, | mean, it's a permit that 
comes before the City from time to time. It primarily 
affects areas where there's potential environmental or 
coastal impacts, primarily developments, at least, 
that are -- well, development projects. 

Q. And what, to your knowledge, is the purpose 
of the Special Management Area permit? 

A. Well, to ensure that the environmental 
issues that may arise as a course of the development 
are appropriately addressed. 

Q. I want to go back, if | may, to the question 
about whether you were a member of any Council 
committees. And | believe your answer was that the 
only committee was Executive Affairs. This is during 
your time as chair of the Council -- 

A. Correct. 

Q. -- and Legal Matters. 

A. Um-hum. 

Q. So were you a member of the Zoning and 
Housing Committee -- 

A. No. 

Q. -- at any time? 
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A. No. The normal protocol is the chair of the 
Council normally doesn't stay on any subject matter 
for days except for the Executive Matter/Legal Affair 
Committee; but the chair has the prerogative, as does 
any other member, to sit as a non-voting member on any 
subject matter committee. 

Q. And did you ever sit in as a non-voting 
member on the Zoning and Housing Committee? 

A. Yes. Yes. 
Q. And why would -- 
A. (Overtalk, indiscernible) -- 
Q. -- you do so? 
A. -- (overtalk, indiscernible) occasions. 
Q. I'm sorry. Continue. 
A. Onanumber of occasions I've had -- I've 
sat on that committee. 

Q. And why would you do so? 

A. It -- primarily if it's a project affecting 
a district that | represented, District 2, and if | 
felt there was an issue that | needed to pay attention 
to; because, ultimately, although I'm not a member of 
the committee, when that issue comes before the floor, 
| will have an opportunity to vote on that particular 
matter, and the more appropriate venue for a member to 
ask questions is on the subject matter committee as 
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opposed to the full Council hearing. 

Q. How about to give commentary? 

A. Yeah. From time to time, | have. I've done 
it on a number of projects. 

Q. How about to persuade other members as to 
whether or not to approve a project? 

A. | don't think it's necessarily to persuade 
members. The members have their own independent 
judgment on any particular matter. It's more to 
articulate to our constituency what my position may be 
on a particular issue. 

Q. And to your recollection, how often, when 
you attended one of the Zoning and Housing Committee 
meetings, did the subject matter that you were either 
giving testimony on or asking questions about end up 
being voted in the way that you preferred? 

MR. LEWALLEN: Objection, vague and 
ambiguous. 

You can answer. 
BY MR. VANDEVEER: 

Q. If you understand, you can answer the 
question. 

A. Yeah, | cannot say specifically. | would 
say, most instances, the members did ultimately 
consider my remarks, but | think in general -- I'll 
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give a general response. The normal protocol and 
courtesy extended within the membership is they defer 
to the Council member of the district as to his or her 
opinion on any particular matter because of the fact 
that that particular member was elected by that 
constituency and has the -- a firm understanding of 

all the particular issues. 

Q. And generally speaking, how many Zoning and 
Housing Committee meetings did you attend during your 
time as chair? 

A. Probably -- you know, in a given year, 
probably anywhere from four to six meetings, perhaps. 

Q. And during your time on the City Council, 
who did you consider your constituency? 

A. The voters of the district. Not just the 
voters, but just the district, the district 
constituency. Whether they're voters or not is 
irrelevant. 

Q. Anyone else you considered your 
constituency? 

A. | mean, in general, in representing the 
district, it's primarily the district itself, but as 
chair of the Council, you consider all of the 
population within the county as your constituency. 

Q. Can you describe your district, District 2? 
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A. In what terms? 

Q. Where -- geographically where it's situated, 
from where to where. Let's start there. 

A. Okay. Well, it is the largest district of 
all of the nine districts in the City and County of 
Honolulu; but depending on where you want to begin 
with, you can say that the district begins at the 
Mililani mauka central bubble, and it runs through 
Wahiawa, Wailua, Haleiwa, the Ko'olauloa region, of 
course the north shore, includes the north shore, and 
all the way through -- ending at Kahalu'u, primarily 
at Waihee Road. The border is Waihee Road, Kaneohe. 
It's the largest district geographically -- 
geographic-wise. 

With respect to the population size, they're 
all distributed primarily (audio cut out.) 

(Court reporter clarified.) 

THE WITNESS: That was the voting population 
or the population in general. Each district is 
comprised approximately of the same number of people, 
population -- population size. 

BY MR. VANDEVEER: 

Q. And what characteristics would you say 
define that region? 

A. Oh, each region is different if you 
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understand the district itself. It's probably why 
its one of the most difficult districts to represent 
because the interests of Mililani mauka is quite 
different from the interests of the north shore or 
even Kahalu'u or Ko'olauloa. So a project that 
wouldn't necessarily be supported in, say, Mililani 
mauka might be supported in Wahiawa. So it's really 
hard to say. 
I'm giving you a general characterization as 

to what the general overall orientation of the 
district is. It's not an urban district, a 
density-populated district, you know. The population 
is more spread out amongst the different communities. 

Q. What about the area along the north shore? 
How would you characterize that particular region? 

A. Well, the north shore, | mean, it's -- it's 
a primarily rural district. | mean, a lot of the 
issues -- | think that a lot of issues affecting that 
particular community -- of course it's always been a 
community that you're very cognizant of development. 
There is a major issue with respect to traffic, of 
course, you know. It's a coastal community, so there 
are environmental issues that are of grave concern 
within the district itself; but in general, then, you 
have a very active business community in Haleiwa, 
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Haleiwa-bound, which also has other interests that 
might necessarily be in conflict with some of the 
other communities outside of that -- that particular 
area of the north shore. 

Q. Whatare the primary values that you think 
should be protected to ensure the primarily rural 
nature of the north shore? 

MR. LEWALLEN: I'm going to object, calls 
for speculation, vague and ambiguous. 
If you understand, go ahead and answer. 
MR. SAITO: Join. 
BY MR. VANDEVEER: 

Q. You can answer if you can. 

A. Well, | think in general, you know -- Tim, 
you know. You worked in that district. You have to 
balance the different interests. You have the 
development interest of people who own property in 
that area, the interests of the environmentalism, 
concern about protecting some of our resources. You 
have those, the livelihoods that are dependent upon 
businesses in the area itself; but | think, you know, 
anybody who is in an elected position has to be 
cognizant of those different and competing interests 
and hopefully be able to represent all. 

Q. How many voters are in that district? 


Page 24 


A. How many actually vote or how many voters? 

Q. How many actual -- how many voters? Let's 
Start there. 

A. |cannot say offhand. | mean, | haven't -- 
since I've left office, | haven't really paid 
attention to the number of registered voters, of those 
who have actually voted. We don't expect there to 
be... 

Q. During your time on the Council, how often 
did you meet or confer with your constituents about 
their concerns? 

A. As much as my schedule would allow me. I'm 
fortunate | was blessed with a very professional 
staff. If | wasn't able to meet with my constituency, 
I'm fortunate my staff was able to make allowances 
within their schedules to meet with the constituents 
in the district. 

Q. And how about when your schedule would 
allow? What did you do directly? What did you do 
directly to meet with your constituents? 

A. | mean, | would -- | would try to meet with 
the constituency in the district. Because it's 
located so remotely from Honolulu, I've always felt it 
was more of my responsibility to go out and meet with 
the constituency and the district as opposed to meet 
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in my office. Unfortunately, because | was chair of 

the City Council, | had many other administrative 
responsibilities that didn't allow me to go out as 

often as | could, but where the opportunity presented 
itself, | would make an effort to go out and meet with 
the constituents of the district, and primarily in the 
area where a project perhaps was being contemplated. 

Q. And how often would you say, generally 
speaking, would your constituents come to you at 
Honolulu Hale? 

A. To meet with me face to face? 

Q. Yes. 

A. If you would say my constituency for the 
district itself, | mean, on an average week, | would 
say anywhere between probably six to eight meetings a 
week. 

Q. And how about non-constituents? How often 
would you say non-constituents of District 2 would 
come to Honolulu Hale to meet with you each week? 

A. Well, | would say an equal number, between 
six to eight meetings. 

Q. And would that number fluctuate depending on 
whether or not they had business before the Council? 

A. Well, you know, as you know, Tim, the 
Council is a year-round body, legislative body, so at 


Page 26 


any particular time, there's issues that come before 
the City Council in any given month that -- you know, 
that has a project. 
| mean, we've had -- | mean, it ranges. We 
have meetings pertaining to projects that will likely 
come before the body within a short period of time. 
We also have constituents come in and actually ask to 
meet with the members to get a feel as to a project 
that may be contemplated but may not necessarily move 
forward. 
| think especially for those who are going 

to invest substantial resources in developing a 
project, before they invest that level of resource, 
they would want to get a feel as to whether the -- 
what would be the Council's orientation or any 
particular member's orientation on any given project. 

Q. Did you keep any of the -- did you keep any 
logs of the meetings that you held in your office at 
Honolulu Hale? 

A. That would -- that would only be recorded 
through my email calendar. 

Q. Andcan you make that available to us? 

A. No, | cannot. 

Q. And why is that? 

A. Because when you leave employment from the 
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City and County of Honolulu, you are already 
terminated from any access to either email or any type 
of electronic or -- capabilities that you previously 
possessed while you were in the employment of City and 
County of Honolulu. 

MR. VANDEVEER: How about your counsel, 
Mr. Lewallen or Brad? Can you make that available? 

MR. LEWALLEN: | do not -- | represent 
Mr. Martin here for purposes of this deposition. He 
is not a party to this action. | won't be producing 
any documents. 

MR. VANDEVEER: Brad, how about you? 

MR. SAITO: The City is responding to 
discovery requests, so to the extent it's called for 
by any discovery request, you know, then we'll of 
course produce it, but we're not going to go and try 
and ferret out his entire calendar over the course of 
however many years it's been and make a special 
production of that. | think it's beyond the needs of 
this case. 

MR. VANDEVEER: Okay. We actually did ask 
that you supplement that discovery, Brad. 
BY MR. VANDEVEER: 

Q. Mr. Martin, did the Council keep any logs of 

the meetings that occurred in your office at Honolulu 
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Hale? 

A. Other than the office itself, my office, | 
don't believe there's a general calendar that's kept 
by any other office within the body. 

Q. How about for the meetings that occurred on 
the north shore or, | should say, in your district? 

A. The only record would be if it was an 
official meeting of any particular subject matter 
committee of the Council, then you would have a log 
and record to include minutes of the meeting itself. 

Q. And do visitors to the Council have to log 
in, say, at the front desk or in your office? 

A. No, they -- they just have to check in. | 
don't think there's an official log that's required. 

It may have changed because of this COVID-19 pandemic 
situation, but back then, there was no formal system 
to record any visitors into Honolulu Hale. 

Q. Butthey would leave their name and the 
date, right? I'm talking about pre-COVID. 

A. Only if they came into the Honolulu Hale 
after hours. If the meeting was during normal -- the 
normal course of business, there is no log kept. 

Q. How many times did you say you went for 
on-site meetings on the north shore? That is, say, 
Sunset Beach to Waimea Bay? And I'll give you a time 
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frame. Since 2015. 

A. 2015? It's really hard to say. | can't 
recall. | know in 2018, | did go out to the district 
quite often, because | had a community service project 
out in that district that | was monitoring very 
closely; so | was out in that particular area. I'm 
sure you're very familiar with it. That was the 
Pupukea basketball courts. That was a community 
service project that | coordinated and was able to 
successfully provide for the district at no cost to 
the city taxpayers. So | was out in the district 
quite often that -- my last year in office. 

Q. And you worked with Malama Pupukea-Waimea on 
that, correct? 

A. Yeah. They were the sponsor, the recipient. 
Although I raised all the capital, they were the 
expending agency. 

Q. Where do you live, Mr. Martin? 

A. | live in Mililani mauka. 

Q. Since your time on the Council, how often 
have you made it a point to go visit the north shore? 

A. Whenever an issue would arise, | would go 
out to the north shore. | went out to the north 
shore -- when you say "north shore," Tim, you know, | 
think you got to be more specific, because the north 
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shore -- Wailua considers itself part of the north 
shore. So does Haleiwa. 

Q. Of course. 

A. So does Pupukea, right? 

So, you know, to tell you the truth, in the 
beginning, | went out quite frequently, because | used 
to frequent the farmers market at the old sugar mill, 
you know. I'd like to go to that farmers market. | 
went to that one. | went to the farmers market at the 
elementary school as well on many occasions. | would 
try to make a point to go out there and -- if you 
remember that old farmers market on that strip at the 
end of Haleiwa Town, while they were still in 
business, | would often make it out -- make time to go 
out every weekend and frequent those businesses, 
because it was a good opportunity for me to meet the 
constituency in a less-formal setting. | thought the 
constituency would feel more comfortable in expressing 
any opinions or concerns they had while | was out 
there, especially because it was a more casual 
environment. 

Q. Yeah. And just to be clear, | understand 
that the north shore spans anywhere from Wailua 
Mokuleia all the way down to Kahuku, but I will be 
sort of drilling into specific parts of the north 
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shore, so I'll try to be specific on that. 

| did want to ask, you know, generally 
speaking, when you visited the north shore during your 
time on Council -- you mentioned on the weekends 
sometimes -- how was the traffic? 

A. Traffic was terrible. Traffic always was -- 
it's gotten progressively worse, | think, after the 
barriers were removed, but, you know, | haven't been 
out there lately. | mean, unfortunately, the firm 
keeps me quite busy. | don't get out to the north 
shore as often as | would like to; so | haven't been 
out there lately. 

| can't say if the traffic situation has 
been alleviated to any degree, but as you well know 
now, it's the winter surf season. This is the worst 
time to go out to the north shore. Traffic is very 
horrendous in north shore, probably not as much with 
the restrictions and limitations on spectators at the 
various contests that might be had out on the north 
shore. 

Q. You mentioned when the barriers were 
removed. | assume you're speaking about the barriers 
at Chun's Reef and Laniakea? 

A. At Turtle Bay, yeah. Turtle Beach, right. 

Q. Okay, Turtle Beach. 
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And so, to your knowledge, are there any 
other pressures on traffic besides those barriers? 

A. You know, it is just the fact that the north 
shore has become a very popular place, | think, for 
out-of-state visitors. If you understand the trend of 
the visitors, they don't want the Waikiki experience 
anymore. They want to see something different, and 
the north shore offers that experience; so a lot of 
them, you know, especially the repeat visitors to the 
island, would like to take an opportunity to go out to 
north shore and see a different experience, a 
different part of Hawaii, and rightfully so. 

Q. And during your time on Council, did you 
take any action to put in any sort of limitation on 
the numbers due to the traffic that residents have 
experienced on the north shore? 

MR. LEWALLEN: Objection, vague and 
ambiguous. 

If you understand, go ahead and answer. 

THE WITNESS: You know, | think my last year 
in office, | think, | proposed a bill that would have 
regulated some of the issues concerning traffic which 
was -- the proliferation of the food trucks that were 
parking all over the district caused with respect to 
traffic impact. | think early on in my tenure on the 
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Council, when the North Shore Sustainable Community 
Plan came before the Council itself, you know, | had 
an opportunity to make some revisions that were 
recommended by, actually, some of the parties in this 
litigation in the sustainable community services 
plan -- community -- sustainable community plan. 
Tried to minimize some of the impacts on the north 
shore with respect to development; because, you know, 
with development, there is an issue with traffic 
impacts, so you have to be cognizant and be prepared 
to address all of those issues. 

Q. I'm having a little bit of trouble hearing 
you toward the end of your answer, so if you would 
just please speak up throughout your answer. 

I'd like to sort of focus on the bill that 

you just mentioned, which | believe you said was to 
regulate traffic and the proliferation of food trucks. 
Is that correct? 

A. Right. 

Q. Did that bill pertain to the north shore, or 
was it a specific part of the north shore? 

A. | think it was primarily in the -- more of 
the Haleiwa area, because that's where the issue was 
of particular concern. | think when -- how that bill 
initiated, if you understand the process itself -- 
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because it required a change to the land use 
ordinance. When the Council initiates a land use 
ordinance amendment, it has to propose a resolution 
that, if approved by the members, goes through the 
Planning Commission process; then the Planning 
Commission takes a review of that particular proposed 
amendment and makes a recommendation whether to move 
forward. The Planning Commission itself has the 
prerogative of proposing its own legislation or even 
recommending against proposed amendments. 

In that particular instance, if | can 
recall -- because it was probably one of the last 
measures | worked on -- the Planning Commission 
decided -- in addition to supporting my amendment, 
proposed two other bills that generally would have 
been -- one would have been more restricted to the 
north shore and Haleiwa. Another one we would try to 
apply the proposed amendment equally across the -- 
across -- all over, per se. it was a more general LUO 
amendment. 

MR. VANDEVEER: Brad, can we get a copy of 
the general bill that Mr. Martin just mentioned as 
well as the bill to regulate traffic in -- | believe 
it's the Haleiwa Special District? 

MR. SAITO: I don't think the particular 
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bill has been identified, but all of those things are 
publicly available on DocuShare, so you guys can go 
ahead and pull a copy if you can find it. 

MR. VANDEVEER: Understood. 

Of the requests that we made, Brad -- sorry, 

I'm getting a bit of an echo here. 

Any of the requests we made, Brad, we don't 
know specifically what he's referring to, and so the 
requests that we made, many of which talk about 
meetings for bills, notes pertaining to bills, if you 
could do a supplemental response, | would appreciate 
it. 

MR. SAITO: Yeah, so to the extent that we 
find anything that is responsive to an existing 
request, we'll produce it. 

MR. VANDEVEER: Thank you. 

BY MR. VANDEVEER: 

Q. So back to the specific bill that you 
mentioned that pertained to the proliferation of food 
trucks in Haleiwa, in that area, why did you introduce 
that bill? 

A. | think | introduced that bill at the 
request of the North Shore Chamber of Commerce. You 
know, there were those who had land-based restaurants 
who were concerned about the proliferation of the food 
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truck business in Haleiwa, the growth of that 
particular business, that had the unfair competitive 
advantage with respect to the traditional restaurant 
setting that was affecting their business. 
Additionally, there was a concern, not just within the 
chamber, but in the district at large, that the way 
that a lot of these food trucks were situating 
themselves were -- was not only a traffic hazard, but 
a Safety hazard, with respect to the area, per se. 
That's what convinced me to (audio cut out.) 

(Court reporter clarified.) 

THE WITNESS: That convinced me to introduce 
that legislation. 
BY MR. VANDEVEER: 

Q. And what, if any, constraints did that 
bill -- or would that bill have placed on food trucks? 
A. | think it played -- it made a -- it put in 

the necessary requirements in terms of where they 
could and could not operate. | mean, if | can 
recall -- | don't have that bill before me. | know 
one of the issues was appropriate parking for vehicles 
to participate or take advantage of that -- the food 
truck operation. 

There was an issue with respect to public 
restrooms, as you recall, Tim, at that particular 
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district. A lot of the food truck establishments were 
doing very well, but providing the restroom 

facilities -- so Haleiwa McDonald's was suffering an 
unfair burden upon that particular customer base with 
respect to their restrooms. It wasn't customers of 
McDonald's that was using the restrooms; it was 
customers of the lunch wagons that were using their 
restrooms. It was a significant impact on their 
business operations. So that type of accommodation or 
requirement, | think, the bill sought to impose on 
these food trucks that did want to operate. 

Q. Any other concerns you recall expressed 
behind the reasons for that bill? 

A. Nope. Primarily what | have already 
discussed. | think that was pretty much the basis. 

Q. Did that bill pass? 

A. That bill passed. Yeah, it did pass. | 
recall it passed. It's been a while. 

Q. And to your knowledge, if indeed it passed, 
do you feel it made a difference? 

A. You know, | would have to go out in the 
district. | haven't -- you know, because it was 
probably one of my last acts, last measures, that 
actually passed, you know, | would have to check with 
the current Council member, Council Member Tsuneyoshi, 
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to see whether it did have a positive impact on the 
district itself. She would probably be in a better 
position than me to make that assessment. 

Q. When -- | think it was the North Shore 
Chamber of Commerce. When they brought this to your 
attention, were you already aware of the food truck 
situation in Haleiwa? 

A. Oh, yes. That's why, going out in the 
district itself, | could see more and more coming into 
the district itself and just -- you would find them 
anywhere, even areas that | didn't think was 
appropriate. They were a safety hazard to begin with. 
You know, because they are mobile now, the office 
would call it in and say, "We think there's an illegal 
food truck operation operating," you know, "on 
Kamehameha Highway." By the time HPD gets out in the 
district, that vehicle has already been moved. So, 
you know, it was a difficult enforcement issue as 
well. 

Q. Does the City regulate food trucks? 

A. No, but if they are parked off the side of 
the road and creating a potential safety hazard, HPD 
will go out. 

Q. And what would those -- what would the 
hazards be, just for example? 
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MR. SAITO: Objection, incomplete 
hypothetical, lacks foundation. 

(Court reporter clarified.) 

THE WITNESS: You know, there's no sidewalk 
area, per se, in Haleiwa, especially on Kamehameha 
Highway, so if you're parking right off of Kamehameha 
Highway with no sidewalk, you're forcing the 
pedestrian to walk into Kamehameha Highway; so that's 
potentially a safety hazard that, you know, anyone 
should be concerned about. 

BY MR. VANDEVEER: 

Q. Were there any -- to your knowledge, were 
there any specific laws pertaining to food trucks, 
city laws? 

MR. SAITO: Calls for a legal opinion and 
legal conclusion. 

MR. LEWALLEN: Join. 

THE WITNESS: Not that I'm specifically 
aware of. | know primarily -- food trucks are 
primarily governed by the Department of Health for the 
state of Hawaii. 

BY MR. VANDEVEER: 

Q. And you mentioned public property, the 
sidewalk issue. How about private property? Are you 
aware of any way that the City regulated food trucks 
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on private property? 

A. Well, if it's private property, then it 
comes under a complex issue, right? 

Q. Are you familiar with an area known as Gecko 
Gulch? 

A. Gecko? Is that the one across from Haleiwa 
McDonald's? 

Q. I believe it is. 

A. Yeah, | never heard of it as Gecko Gulch, 
but | am familiar with that area. 

Q. And that was the area | believe you said you 
were addressing in your bill? 

A. One ofthe areas, yeah. That was -- it 
wasn't the only area. 

Q. And besides the sidewalk issue you 
mentioned, the McDonald's restroom issue you 
mentioned, and the traffic issue, were there any other 
specific concerns about that cluster of food trucks? 

A. Ithink there was an issue -- well, that one 
| think | already addressed. There was an issue that 
the number of trucks that were in that area, the lack 
of public restroom facilities, given the population 
that was frequenting that area. It was in a very 
popular, very busy area. 

Q. Atthe time you drafted that bill, did you 
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feel that it conflicted with any other -- any other 
bills that you had drafted, or resolutions? 

MR. SAITO: Vague and ambiguous. 

MR. LEWALLEN: Join. 

THE WITNESS: When you say "conflict" -- | 
mean, | have to agree with my fellow attorneys. It's 
vague. | mean, of course, in any bill you draft, 
there would be opposition and concerns. Of course, 
the immediate concern is for the food truck operators, 
because you're affecting their livelihood, you know. 
They did have an opportunity to voice their objection, 
and it was considered; but at the end of the day, the 
overriding interests of the district itself called for 
the legislation to be introduced. 

BY MR. VANDEVEER: 

Q. Sofor this particular project that's at 
issue in this lawsuit, Mr. Martin, what I'm trying to 
find out is not whether there was opposition to the 
project, but the concerns that you expressed that 
underpinned the rationale behind this bill for the 
food trucks specifically in Haleiwa. You also 
identified that food trucks across the district were a 
concern of yours. So as it pertains to the specific 
project in this bill, did you feel like the Haleiwa 
Special District regulation of food trucks conflicted 
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with the previous vote that you took on the project at 
Sharks Cove? 
MR. SAITO: Compound, vague and ambiguous. 
MR. LEWALLEN: Join. 
BY MR. VANDEVEER: 
Q. Answer if you can. 
A. Yeah, sure. 
It didn't conflict. If you understand that 
model as opposed to what was happening at Gecko 
Gulches, you get the project. You know, Gecko Gulch 
was -- Gecko Gulch was poorly managed with respect to 
addressing all of the concerns that were expressed 
with regards to especially some of the sanitation 
concerns, the fact that the -- you know, the customers 
of Gecko Gulch were taking advantage of facilities 
that are not within the responsibility of those food 
truck operations, or their jurisdiction. 
With respect to what happened at Sharks 
Cove, that was a far more organized and well-managed 
project as opposed to what was happening at Gecko 
Gulch. 
Q. Mr. Martin, are you aware that the project 
at Sharks Cove has a history of over $200,000 in 
assessed fines, including for sanitation issues? 
MR. SAITO: Facts not in evidence, 
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argumentative. 
BY MR. VANDEVEER: 

Q. Are you aware of that, Mr. Martin? 

A. Yeah, | know there were fines issued against 
them. | think it was -- it was brought out during the 
testimony when the SMA came before the City Council. 

Q. So when you say that the project at Sharks 
Cove was better organized than the project -- the food 
truck cluster at McDonald's in Haleiwa -- across from 
McDonald's in Haleiwa, what do you mean by that? 

A. You know, | cannot really speak, per se, on 
why the fines were issued itself, you know. That's 
really within the regulatory agency. Department of 
Planning and Permitting perhaps are in a better 
position to manage that. 

| think that was -- those are not 
necessarily the same issues. | think what happened in 
Gecko Gulch is a far different circumstance. It was 
not within the purview of the department at that time, 
as opposed to Sharks Cove, and that's why probably 
perhaps you think you have a different set of 
circumstances. 

Q. Can you explain how it was different, other 
ways in which it might have been different? 

A. | think I've explained it. | don't think | 
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can explain it any further than that. 

Q. Does the City, to your knowledge, have any 
limitations on the number and location of food trucks 
on the north shore? 

MR. LEWALLEN: Objection, asked and 
answered. 
BY MR. VANDEVEER: 

Q. | believe the question was pertaining to 
regulations in general. How about on the specific 
number of food trucks, to your knowledge? 

A. I'm not sure in the final version of what 
passed out over the body itself. | know initially, 
there was some discussion that occurred both at the 
committee level, in addition, when it left the 
Council, back at the Planning Commission level, 
whether there was a necessity to limit the number of 
food trucks. | believe the department's bill that the 
Planning Commission proposed did attempt to put a 
number of food truck operations in any particular 
district, but I'm not sure on the final version 
itself. | don't -- | cannot really recall. 

Q. In hindsight, do you think there should be 
any limitation on the number of food trucks on the 
north shore? 

MR. SAITO: Lacks foundation, calls for 
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speculation. 
MR. LEWALLEN: Join. 
BY MR. VANDEVEER: 

Q. You can answer. 

A. Yeah, | think there should be a number, a 
reasonable number. Don't ask me what the number is. 
| mean, because the district is -- it's far different 
from any other district in Honolulu, you know, it's 
really difficult to say. If you do it district-wide, 
it wouldn't be fair to District 2 because of the 
geographic proximity of the area itself and the large, 
expansive land mass; so what would work -- if you put 
in place in my district, it wouldn't be fair to 
District 2 as opposed to District 6 or 7 in Honolulu, 
because they would be a smaller district with respect 
to a geographic area, so | don't think it would work 
that way. We would have to really put some effort 
into determining what would be a fair number and what 
would be that number. 

Q. Atthe time you drafted the bill pertaining 
to food trucks in the Haleiwa Special District, what, 
to your knowledge, was the number of food trucks that 
were on the north shore at that time? 

A. |cannot recall, Tim. 

Q. Do you have any guesstimation you can make 
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as to how many there were? 

MR. SAITO: Calls for speculation. 

MR. LEWALLEN: Yes. Objection. You're 
asking the witness to speculate. 

THE WITNESS: | already said | cannot 
recall. 

BY MR. VANDEVEER: 

Q. Okay. How about now? How many food trucks, 
to your knowledge, are on the north shore now? 

A. | wouldn't know. | mean, | haven't been out 
to the north shore for quite a number of months, 
especially with the pandemic situation. | don't think 
I've been out in the north shore since the pandemic 
situation has arisen, although | did want to get out 
on a couple of occasions. | wanted to see one of the 
food distribution efforts that were being organized in 
the community to just get a sense of how bad the 
situation was. 

Because as you know, Tim, you know, even 
though I'm out of office, | still have a network of 
resources that | can call upon to ask for assistance 
on behalf of the district, and | still continue to do 
it. But you would be surprised; even though I'm no 
longer an elected official -- and Terry Lee knows this 
well -- | still get referenced as to the Council 
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chair. People still believe I'm the Council chair to 
this day, you know. And when there's an opportunity 
for me to get involved, whether it's inside the 

district or outside, | have -- you know, | don't go 

out and publicize it, because that's not the purpose 
of it. The purpose is -- the purpose of it is to help 
those in need. If there's an opportunity to help, 
that's how I've always been. That's how | always 
would be. 

Q. So if you would -- and | appreciate all that 
as far as your answer, Mr. Martin, but if you can, 
please try to specifically answer the question that 
I'm asking. 

So when you were in office, let's say the 
year that you introduced the bill pertaining to food 
trucks in the Haleiwa Special District, were there any 
other locations where there were similar clusters of 
food trucks, to your knowledge? 

MR. SAITO: Lacks foundation, calls for 
speculation. 

MR. LEWALLEN: Vague and ambiguous. 
BY MR. VANDEVEER: 

Q. Can you recall? 

A. Outside the district or inside the district? 

Q. Inside the district on the north shore. 
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A. Primarily the food truck concern was 
primarily in Haleiwa -- well, the north shore, 
Haleiwa, as well as some portions of Ko'olauloa as 
well. 

Q. And where were those in Ko'olauloa? 

A. They would be sporadically spread out 
throughout the district. It's a fairly large area, if 
you understand Ko'olauloa. So they could be parked 
anywhere on any given day, and, you know, because 
they're a mobile operation, | mean, they may be -- 
they may be there today, but that does not necessarily 
mean they'll be there tomorrow. So | think once they 
develop a following, you know, then they start to 
gravitate to any particular area, per se. 

It also is dependent on the number of 

projects in the district itself. If you understand 
the construction business, a lot of these mobile food 
operations follow the construction business, because 
that's primarily the customer base; they do quite 
well. So, you know, it fluctuates a little bit. One 
day, it could be in Kaaawa; the next day, it could be 
in Punaluu. 

Q. How about the area that we discussed, Gecko 
Gulch or the area of food trucks across from 
McDonald's? It's known colloquially as Gecko Gulch. 
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Did those food trucks move? 

A. Those didn't move. 

Q. Those didn't move. 

A. No. 

Q. Were there any other areas that you were 
aware of on the north shore where there were food 
trucks that did not move? 

A. There was that pizza -- pizza -- pizza food 
truck that | used to see quite often, but it looked 
like it could move; but it would always be situated at 
the same spot. But, you know, | wouldn't monitor it 
24 hours a day to have a firm understanding or 
knowledge if, in fact, it did move on a -- during the 
times that | wasn't in the food district. 

Q. How about food trucks at Sharks Cove? Are 
you aware of any of the food trucks that were parked 
at Sharks Cove? 

A. | don't know all of them, per se. | mean, | 
visited at the site on a number occasions. | know 
they could be moved. | -- when | looked at it, 
whether they did move or not -- | know initially, 
there was an issue as to whether they were being moved 
onto the property itself. | believe that, eventually, 
the management of that particular project required 
those trucks to be moved off of the property. 
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Q. And how about your understanding of the laws 
that regulate food trucks? Is the law that trucks 
should be able to move or that they have to move? 

MR. SAITO: Calls for a legal opinion and 
legal conclusion. 

MR. LEWALLEN: Objection, also calls for 
speculation. 

MR. SAITO: And lacks foundation. 

MR. VANDEVEER: Anybody else want to -- 

THE WITNESS: I'm not an expert -- I'm not 
an expert in that area, but my understanding is they 
have to have the ability to move. 
BY MR. VANDEVEER: 

Q. How about a cluster of trucks in Kahuku? 
Are you aware of that cluster? 

A. Which one? The cove is a big area, Tim. 
You got to be more specific. 

Q. In Kahuku Town. 

A. In Kahuku Town. In the sugar mill area? 

Q. Yeah, can be specific. Since you know the 
area so well, around Giovanni's. You know where that 
is, right? 

A. Yeah. 

Q. Okay. 

A. |know it very well. 
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Q. Okay. So were you aware of that food truck 
cluster? 

A. Yes. Yes. 

Q. And were you aware during your time on the 
Council of the growth in number of stationary clusters 
similar to the one at -- across from McDonald's? 

MR. SAITO: Lacks foundation, facts not in 
evidence. 

THE WITNESS: Can you repeat the question? 
Are you specifically referring to the Kahuku Sugar 
Mill area? 
BY MR. VANDEVEER: 

Q. Sure, | can repeat it. No problem. 

So, generally speaking, were you aware of a 
growth in stationary clusters of food trucks? 

A. Not to a significant degree. It wasn't an 
issue that was brought before my office, | can say, 
you know, because it was so popular, and I think they 
were situated, you know, in an area off of the main 
highway itself. 

Q. How about generally speaking? Are you aware 
of an increased number of food trucks on the north 
shore in the past two or three years? 

MR. SAITO: Same objections. 
MR. LEWALLEN: Objection, too, vague and 
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ambiguous as to location. 

THE WITNESS: You know, | cannot say -- | 
cannot say | am, only because I've been out of office 
for two years, so | haven't been in the district as 
often as when I was an elected official; so | cannot 
really say. And to tell you the truth, in my more 
recent trips to the district itself, because of the 
pandemic situation, there isn't that much business 
activity in the area, per se. 

BY MR. VANDEVEER: 
Q. How about the last five years? 

MR. SAITO: Same objections. 

MR. LEWALLEN: Join. 

THE WITNESS: | would say yeah, you know, in 
my last few years in the office, the mobile truck 
business has become more and more popular, not just in 
the north shore, but throughout Honolulu. You know, 
they had various ones accessible, but they would 
organize these food trucks in a general area, and they 
would draw crowds on any given event. So it was 
just -- it was the nature, and | think the opportunity 
to have a variety of cuisines in one particular area 
was very attractive for Honolulu and | think overall. 
| think that's just the general perception, not just 
in Hawaii, but some of the larger cities of the 
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continental U.S. and more. | know Portland has a 
very -- | don't know presently, but back when | 
visited Portland -- very active -- as well as 

Seattle -- food truck business. 

BY MR. VANDEVEER: 

Q. In your estimation, would you say that food 
truck impacts in the places you just mentioned or, 
say, urban Honolulu are the same as they are ona 
rural place like the north shore? 

MR. SAITO: Lacks foundation, calls for 
speculation. 

MR. LEWALLEN: Join. 

THE WITNESS: | think you got to -- can you 
be more specific? More specific. 
BY MR. VANDEVEER: 

Q. I'll strike that question. 

| want to know, did you ever consider 
extending the bill -- | understand that the bill about 
the Haleiwa Special District, as it pertained to food 
trucks, was toward the end of your term on Council, 
but did you ever consider extending that bill to 
include other areas besides Haleiwa? 

A. You know, | didn't. | think when the 
Chamber came before me and asked me to intercede on 
this particular area, on the issue, it was primarily 


Page 54 


Haleiwa. That was the primary focus. You know, it 

was actually the Planning Commission that recommended 
that the bill actually be broadened to expand other 

parts of Honolulu. It wasn't initiated through my 

office. 

Q. Iwantto go back to an answer you gave 
regarding the movement of the food trucks, the 
stationary versus food trucks that move. And | 
understand your understanding and the objections made 
as to your understanding of the law and legal opinion, 
but I just want to ask what does "move regularly" mean 
to you? 

A. |think "move regularly" -- you know, | 
don't have the bill before me, but | think it follows 
the requirements, | think, that the Department of 
Health had set. | think they cannot be in any 
particular area for longer than a 24-hour period. 

Q. And | think your testimony was that you 
believe that that bill passed, the bill pertaining to 
the Haleiwa Special District, but you're not sure. 

Since your time on Council, have you noticed that any 
of the food trucks are moving regularly at that 
location? 

MR. SAITO: Lacks foundation. 

MR. LEWALLEN: Also asked and answered. 
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THE WITNESS: You know, | don't eat from 
food trucks, so I'd be the wrong guy to ask. | 
wouldn't go there. | wouldn't stop for a food truck. 

BY MR. VANDEVEER: 
Q. Who would you say are the primary customers 
of food trucks, in your opinion? 

MR. SAITO: Calls for speculation. 

MR. LEWALLEN: Join. 

THE WITNESS: It depends on where the area 
is, you know. Different. It's different. Every area 
is different. You go to any construction site, you 
see two or three food truck operations. All the 
customer are the workers from that construction site. 
They only have a half an hour to eat lunch, and they 
got to get back on the job, so that's the most 
convenient for them. 

Once you're talking about the north shore, 
you're talking about a different customer base, right? 
You're talking about visitors, more visitors to the 
area itself. You know, if I'm visiting Honolulu, you 
know, haven't had a chance to have authentic Hawaiian 
cuisine, hey, here's an opportunity, you know? You 
can have Hawaiian food one day, can have Thai food 
another day, can have a pizza another day. And that's 
the experience of being a visitor. 
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BY MR. VANDEVEER: 

Q. And you mentioned you don't eat at food 
trucks. Why not? May | ask? 

A. Terry know. Terry, why don't you answer 
that question. 

Because | eat healthy, man. | don't eat no 
food truck; | don't eat no fast food. That's why I 
was elected twice. 

Q. What brick-and-mortar (audio cut out) are 
you familiar with on the north shore? 

A. You know, you was -- you was muffled in that 
question, Tim. 

Q. I'm sorry. Yeah, | heard a bit of an echo. 

What brick-and-mortar restaurants are you 
familiar with on the north shore? 

MR. SAITO: Ambiguous as to location. 
BY MR. VANDEVEER: 

Q. The area that we described earlier from 
Mokuleia to Kahuku. 

A. Haleiwa Joe's, of course. I've been there a 
number of times. | don't know if they're still in 
operation. But there were different restaurants in 
Haleiwa town. The last one was sort of like a Mexican 
seafood restaurant. | don't know if they're still in 
operation, but I've eaten there. I've eaten at the 
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Huli Huli Chicken. Of course I've eaten at Queen 
Lili'uokalani Church's fundraiser every year. That 
one, can't beat that. That's the best Hawaiian food 
in the state of Hawaii. 

But you know, they're primarily those 
places, you know, because -- it's a personal response, 
but | eat healthy. | tend to eat more home-cooked 
meals as opposed to eating out. | don't eat out that 
often. 

Q. Thank you. 

As far as the brick-and-mortar businesses 
are concerned, were you aware that the owners of those 
businesses had concerns about the food trucks 
depressing their business income while you were on the 
Council? 

A. Yeah. The Chamber -- the Chamber brought 

that to my attention. 

MR. VANDEVEER: We're up on an hour right 
now, guys. If you would like, we can take a 
five-minute break. Does that work for everyone? Go 
off the record. 

VIDEO SPECIALIST: Off the record at 10:20. 

MR. VANDEVEER: Thank you. 

(Recess ensued from 10:20 a.m. to 10:40 
a.m.) 
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VIDEO SPECIALIST: Back on the record, 
10:40. 

MR. VANDEVEER: Okay. And I'd like to ask 
the court reporter, Teri, if you would read back the 
response to the question about Mr. Martin 
consideration -- his consideration of extending the 
Haleiwa Special District bill pertaining to food 
trucks to other areas. 

(The following record was read back by the 
court reporter: 

"| understand that the bill about the 
Haleiwa Special District, as it pertained to food 
trucks, was toward the end of your term on Council, 
but did you ever consider extending that bill to 
include other areas besides Haleiwa? 

"You know, | didn't. | think when the 
Chamber came before me and asked me to intercede on 
this particular area, on the issue, it was primarily 
Haleiwa. That was the primary focus. You know, it 
was actually the Planning Commission that recommended 
that the bill actually be broadened to expand other 
parts of Honolulu. It wasn't initiated through my 
Office.") 


BY MR. VANDEVEER: 

Q. So, Mr. Martin, in your response to that 
question, were there any other reasons why you didn't 
consider extending that bill to other areas on the 
north shore? 

MR. KATANO: Misstates the testimony and 
asked and answered. 
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THE WITNESS: | think | already responded. 
| think that issue was brought before me by the 
Chamber itself. It was for a specific area, you know. 
There was no other constituent that | can recall, 
inside or outside the district, that asked me to 
extend those limitations beyond just the initial area 
in the resolution that | initially authored. 
BY MR. VANDEVEER: 

Q. Butit's also your testimony that there were 
issues, as you put it, with food trucks across the 
district. Did that ever inform your consideration of 
expanding this bill? 

A. No. No. Not while the bill was going 
forward, no. | think if the Chamber had expressed an 
interest, or any other constituency outside the 
district, we would have taken a look at it; but to 
tell you the truth, Tim, no one came forward and asked 
that we extend it any further than what the initial 
intent of the measure was. 

| think, even more so, the testimony that 
came forward both at the resolution and bill state was 
more, | think -- there were more concerns on the bill 
that was being proposed by the Planning Commission, 
which sought to broaden these restrictions beyond just 
the initial measure that was proposed. 
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Q. But pertaining specifically to the Haleiwa 
Special District bill, is it fair to say that the 
primary reason you introduced that bill is because of 
the concern brought to you by Chamber? 

A. Yes. 

Q. So it was in response to that constituency. 
Is that correct? 

A. Yes. 

Q. Do you recall any of the testimony on that 
bill? 

A. Not offhand, Tim. | sat through thousands 
of hours of testimony in my tenure at the Council. 
When | left the Council, | made it a point to forget 
all about it. You been in my position, you would do 
the same. 

Q. What is a marine life conservation district, 
to your knowledge? 

A. [don't have the specific definition itself, 
so | would be only speculating, to tell you the truth. 

Q. To your understanding, what is a marine life 
conservation -- 

A. Let me -- 

MR. LEWALLEN: Objection -- 
THE WITNESS: Yeah -- 
MR. LEWALLEN: -- asked and answered. 
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THE WITNESS: You know, primarily to protect 
the coastal environment and the species within that 
particular coastal area. | mean, other than that, 
it's just a general response, Tim. It's not my area 
of specialty. 

BY MR. VANDEVEER: 
Q. To your knowledge, is there anything that 
sets it apart from other areas? 

MR. SAITO: Incomplete hypothetical, lacks 
foundation. 

MR. LEWALLEN: Also asked and answered. 

THE WITNESS: | mean, just -- | can only 
give you a general response. | would assume so, 
because it is a specific designation. It's common 
sense, | think. 

BY MR. VANDEVEER: 

Q. What are the boundaries of the Pupukea 
Marine Life Conservation District? 

A. | wouldn't know. | wouldn't know the actual 
specific boundaries. | would only be guessing. 

Q. To your knowledge, why is Pupukea Marine 
Life Conservation District a protected area? 

MR. SAITO: Calls for speculation. 

THE WITNESS: | cannot recall without 
looking at, you know, the appropriate or applicable 
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documents to give you a more specific answer. 
BY MR. VANDEVEER: 

Q. Do you support the protection of the Pupukea 
Marine Life Conservation District? 

A. Dol support it? 

Q. Yes, sir. 

A. | mean, | support, in general, any type of 
conservation area concerns in any type of coastal 
district. We are a coastal -- we an island. | mean, 
who wouldn't be? 

Q. In your opinion, why is protection of the 
Pupukea Marine Life Conservation District important? 

MR. LEWALLEN: Objection, lacks foundation. 

MR. SAITO: Join. Also argumentative. 

THE WITNESS: Can you repeat the question, 
Tim? 

BY MR. VANDEVEER: 

Q. Sure. 

In your opinion, why is protection of the 
marine life conservation district at Pupukea 
important? 

MR. SAITO: Same objections. 

THE WITNESS: Why is it important? | mean, 
its primarily because of the area itself, the nature 
of the area itself, there is a necessity to protect 
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it. | mean, that's why there are -- the district 

itself -- or why the designation was given, you know. 
| think like any other special area designation, 

it's -- there's a specific reason behind it. Without 
having, again, an opportunity to review all of the 
pertinent documents, | could only give you general 
answers. 

BY MR. VANDEVEER: 

Q. Do you know how many marine life 
conservation districts are designated on this island, 
on Oahu? 

A. No,I don't. Do you? 

Q. Have you ever visited the Pupukea Marine 
Life Conservation District? 

A. Sure. Denise had walked me that area even 
before | got elected. | mean, when | first met her, 
way back -- | mean, this goes years back -- but when | 
first ran for the City Council -- | wasn't elected at 
that time -- you know, she gave me a tour of the 
district itself. 

There was an issue, | know, when | first got 
into office in terms of, | think, some signage in the 
area, that she was having a difficult time getting the 
signage appropriately located in the district itself. 
| remember -- you know, she can attest to this -- | 
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invited her to give me the sign and | would mount it 
myself, but she preferred to just go through the 
appropriate process, which took quite -- much longer. 
If it was left to me, we would have done it in the 
first 60 days of my term. 

Q. And who is Denise that you're speaking of? 

A. Denise Antolini, Professor Denise. Law 
professor. Dean, | guess, now. Dean Denise Antolini. 

Q. Are there any other times that you visited 
the area, Pupukea Marine Life Conservation District, 
and specifically the area known as Sharks Cove or the 
tidepools? 

A. As I had mentioned earlier in my testimony, 
Tim, in the last year of my term in office, you know, 
| had a very important community service project that 
| personally took on outside of my responsibilities as 
a member of the City Council and representative of the 
district, so | was out in that area -- it's right -- 
located right next to Sharks Cove -- every weekend. 
Every weekend. And my staff was out there daily. So, 
you know, | would say that last -- that last year in 
my office, | was out there quite frequently. 

Q. How about any other times besides the 
signage issue with Professor Antolini, and the project 
| think you mentioned was the Pupukea basketball 
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courts, right? 

A. Yeah. The play courts, right. 

Q. Any other visits that you can recall to the 
area? 

A. | think | went there on other occasions. | 
had an opportunity, | think, when they had the -- the 
annual exercise where they did the whale watch 
exercise, I've been out there. 

| cannot recall other specific events, but, 
you know, from time to time, where | -- if | could 
park in that area, | would park in that area, not just 
to visit Sharks Cove, but there was a houseless 
resident in the back of the fire station, so | know 
that we tried to go out and provide assistance to that 
individual. | went out there personally. And | had a 
number of occasions to visit that station that's 
located right next to Sharks Cove on a number of 
occasions throughout my years on the Council. 

Q. How about actually getting in the water? 
Have you ever done any snorkeling or other activities 
at Sharks Cove? 

A. No. When you're an elected official, you're 
not going to get in the water, because there's an 
opportunity -- there's a potential of you being 
speared. 
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Q. How about the time before you were on 
Council? 

A. No, | -- | can't say | -- | went out into 
the water on Sharks Cove. | mean -- 

Q. Not since -- 

A. -- other than the fact that it -- 

Q. Sorry. 

A. It was very difficult to get parking in that 
area. That area is very congested. And, you know, 
I'm not one to go parking across the street at 
Foodland and take their customer parking just to go to 
the beach. | mean, there's not -- you know, I'd 
rather not do that. | respect the businesses in that 
area. 

Q. So would you say you're fairly familiar with 
that area, then, based on your experiences there? 

A. | mean, I'm familiar with the location of 
the area itself, yeah, what it looks like. 

Q. How about specifically at that basketball 
court? You mentioned the community service project; 
it was aside your role at the Council. Were you aware 
of the drainage ditch that's right next to that 
basketball court? 

A. The drainage ditch itself? You know, | 
cannot recall. | know there's a drainage system 
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there, but as to the actual location, | cannot really 
say. | know that was properly engineered and 
permitted. 

Q. And how do you know that? 

A. Because we had to pull a permit for it. 

Q. Have you ever observed any of the flow that 
would go into that drainage ditch? 

A. What was that? You was muffled again, Tim, 
on that last one. 

Q. lapologize. 

Have you ever observed any of the flow, the 
water, going into that drainage ditch? 

MR. SAITO: Lacks foundation. 

THE WITNESS: Yeah, are you referring to 
when we -- we had the project -- the project was 
ongoing? 

BY MR. VANDEVEER: 
Q. Atany time. 

MR. SAITO: Let me just object as lacking 
foundation and vague and ambiguous as to "the drainage 
ditch." 

MR. VANDEVEER: So it would be the drainage 
ditch that was previously mentioned adjacent to the 
Pupukea basketball courts. Also the one that 
Mr. Martin referred to as having knowledge of the 
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permitting and the engineering. 

MR. SAITO: Same objections. 

THE WITNESS: No, | don't think | can offer 
anything more. 
BY MR. VANDEVEER: 

Q. Okay. How about marine life? You 
mentioned, you know, you don't have any personal 
experience in the water at the marine life 
conservation district. To your knowledge, what kinds 
of marine life is in the MLCD? 

MR. LEWALLEN: Objection, calls for 
speculation, lacks foundation. 

MR. SAITO: Join. 

THE WITNESS: Yeah, | wouldn't know, Tim. | 
wouldn't know. 
BY MR. VANDEVEER: 

Q. Have you ever done any reading about the 
marine life in the marine life conservation district 
at Pupukea? 

A. No. No, | haven't. 

Q. Do you recall reading any document -- I'm 
sorry, go ahead. 

A. Unless it was -- it was referenced in any 
type of documents that came before the City Council. 
| mean, it's not in the area of specialty for me 
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within the firm, so, you know, it's nothing that | 
would take a look at, so... 
Q. Does the City Council have an obligation or 

duty to protect the MLCD in its decision-making? 

MR. SAITO: Calls for a legal opinion and 
legal conclusion. 

MR. LEWALLEN: Join. 

THE WITNESS: l'm not aware of a specific 
legal obligation. I'm only aware of the fact that 
when -- if a project had come before the body in any 
type of formal legislation, if there was a specific 
area that affected what you had referenced, the 
department would do their due diligence and address 
that concern as part of their recommendation to the 
County board. That would be the only capacity | would 
think that the body would have in terms of having that 
document or recommendation cited in the materials that 
come forward. 

Like, for example, the SMA application. If 
it was relevant to the SMA application, it would be an 
area of concern. You know, if the department felt it 
was pertinent, they would put it in their 
recommendation, or their findings. 
BY MR. VANDEVEER: 

Q. And how about you as a Council member? Did 
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you feel that you had an obligation and duty to 
protect the marine life conservation district in your 
decision-making? 

MR. LEWALLEN: Objection, calls for a legal 
conclusion. 

MR. SAITO: Join. 

THE WITNESS: My obligation primarily 
focused upon the measure that was before me. You 
know, it's been -- for example, if it was a measure -- 

a zoning measure, a permitting measure -- you know, | 
would rely heavily upon the review and scrutiny that 
the department would place on the particular measure 
that came before -- or the application, | mean, if you 
know how the process works, you know. And by the time 
it gets to the City Council's level, the department 
would have had months, if not years, to do its own due 
diligence. And they had far more significant 
resources to attend to any particular concerns that 
they felt a development would affect one way or the 
other and then accordingly would offer their 
recommendations and findings to the party to consider. 
BY MR. VANDEVEER: 

Q. Sol just want to be clear. In your 
Opinion, you had no obligation to do any independent 
review, independent of the department? 
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MR. SAITO: Misstates the testimony. 

THE WITNESS: Yeah, you're putting words 
into my mouth. | think | stand on the response that 
was given. 

BY MR. VANDEVEER: 

Q. Well, please clarify, then. You mentioned 
relying heavily, if not solely, at least from what | 
heard, on the department's recommendation because of 
their resources, et cetera. 

Did you feel that you had an independent 
obligation to review the recommendations, especially 
as it pertained to the marine life conservation 
district? 

A. If you are asking me if our office had an 
obligation to initiate our own research independent of 
what we've been provided by an agency of the City and 
County of Honolulu, we do have our own internal review 
by the Office of Council Services and our own staff 
attorneys. If there was any particular concern in 
their review of a document, per se, that came before 
us that required further scrutiny, if it required 
further scrutiny, then that measure would not have 
advanced. | mean, that's how the process works. 

Q. So l'm not asking about independent 
research. I'm asking specifically if you felt that 
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you as a Council member -- not Council Services, not 
the Department of Planning and Permitting -- had an 
obligation or duty to protect the marine life 
conservation district in your decision-making. 

MR. LEWALLEN: Objection, asked and 
answered. 

THE WITNESS: | think I've already addressed 
that; but, you know, Tim, to clarify, you know, when 
you sit in that seat -- and one day, hopefully, you'll 
have that opportunity -- you know, any measure that 
comes before you is going to require your own review 
of that particular measure. You don't -- you dont -- 
you don't take a look at the document and move it 
forward solely based on the recommendation of the 
department. You need to read the department's 
findings and recommendations and their rationale as to 
supporting the recommendation itself. 

If there's any doubt within that level of 
analysis or recommendation being provided, then we 
have an opportunity to forward that concern to our own 
in-house staff attorneys to take a further review of 
that particular document and make a recommend- -- 
make a recommendation either whether to make an 
amendment, to not move the measure forward, or to move 
the measure forward. That's how the process works. 
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BY MR. VANDEVEER: 
Q. And was there a Council Services opinion on 
this project? 
A. No. If you're talking about the Sharks 
Cove, no, not that | can recall. 
Q. | want to go back to a question | asked 
about the marine life and the -- and the MLCD, the 
marine life conservation district, at Pupukea. | 
believe you said that you had not done any reading on 
the marine life unless it came to City Council, so I 
just want to be specific here. 
When you were on the City Council, during 
the time you were on the City Council and representing 
District 2 and the area including the Pupukea Marine 
Life Conservation District, do you recall any reading 
about the marine life in the conservation district? 
MR. LEWALLEN: Objection, asked and 
answered. 
MR. SAITO: Join. Also vague and ambiguous 
as to the marine life conservation district. 
THE WITNESS: No. You know, | can say | 
don't recall, Tim. | don't recall a lot of things 
that happened during my tenure on the Council. We 
reviewed thousands of measures that came before the 
body itself. I'm not sure how many of them would have 
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affected the marine conservation district, yeah, so 
I'm merely speculating. | mean, you can ask me that 
question a thousand times. Not going to make any 
difference. 
BY MR. VANDEVEER: 

Q. Are you aware of any negative impacts to the 
marine life conservation district -- 

MR. LEWALLEN: Objection -- 

MR. VANDEVEER: l'm sorry. I'm not -- 

THE WITNESS: Go ahead -- 

MR. VANDEVEER: -- finished yet. 

THE WITNESS: Go ahead. 

BY MR. VANDEVEER: 
Q. And specifically the tidepools at the marine 
life conservation district at Pupukea from human use? 

MR. SAITO: Calls for speculation, 
incomplete hypothetical. 

MR. LEWALLEN: Join. 

THE WITNESS: Are you referencing in 
relation to the SMA application or just in general? 
BY MR. VANDEVEER: 

Q. In general. 
A. No. 
MR. SAITO: Same objections. 
THE WITNESS: No. I don't think that ever 
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was specifically brought before me while | was sitting 

on the City Council, Tim. | cannot recall, but | 

wouldn't go based on my memory, because my wife would 
tell you | cannot remember things from yesterday. 

BY MR. VANDEVEER: 

Q. Are you aware that during the COVID 
shutdown, since the time of the COVID shutdown, the 
health of the marine life conservation district at 
Pupukea improved dramatically and quickly? 

MR. SAITO: Facts not in evidence, 
argumentative, calls for speculation, lacks 
foundation. 

MR. LEWALLEN: Join. 

THE WITNESS: Yeah, my attorneys addressed 
that well. | can only speculate that it has improved 
just by the situation at Hanama Bay. You would think 
that's common sense. If Hanama Bay, you know, had 
fortunately experienced a reawakening in terms of -- 
in that particular environment, you would think that 
circumstance would help -- happen throughout not just 
Honolulu, but I think throughout all of the counties 
in the state of Hawaii. 

BY MR. VANDEVEER: 

Q. What, if any, are the limitations on the 

number of visitors, be they residents or tourists, to 
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the marine life conservation district and the 
tidepools, to your knowledge? 

MR. SAITO: Vague and ambiguous, lacks 
foundation, calls for speculation. 

MR. LEWALLEN: Join. 

THE WITNESS: I'd be just guessing. | 
wouldn't be -- | wouldn't want to offer an answer to 
insult anybody. 

BY MR. VANDEVEER: 

Q. Are you aware of any limitations on the 
number of visitors to the marine life conservation 
district? 

MR. SAITO: Same objections. Also calls for 
a legal opinion. 

THE WITNESS: | have not. Is there a 
number, Tim? 

BY MR. VANDEVEER: 

Q. What are the bathroom facilities that 
service the marine life conservation district, if you 
are you aware of any? 

MR. SAITO: Vague and ambiguous, lacks 
foundation. 

THE WITNESS: Not throughout the county, no. 
| wouldn't be aware of that. | wouldn't know. 


19 (Pages 73 to 76) 


ISLAND COURT REPORTING & TRANSCRIPTION SERVICES 
(808) 933-9800 


ONOOBRWNE 


Page 77 


BY MR. VANDEVEER: 

Q. What is the City and County of Honolulu 
Beach Park? 

A. City and County -- 

MR. SAITO: Asks for a legal conclusion. 

MR. VANDEVEER: Sorry, | didn't hear your 
objection, Brad. 

MR. SAITO: Legal conclusion, legal opinion. 

THE WITNESS: Did you say a beach park? 
BY MR. VANDEVEER: 

Q. Yes. 

A. | mean, you got -- you got to be more 
specific. | mean, you know, we have a number of beach 
parks. | don't have the directory before me, but if 
you give me the City and County of Honolulu Parks and 
Rec directory, | can point them all out to you. 

Q. Do you know what the boundaries are of the 
Pupukea Beach Park? 

A. Not specifically, no. | don't know what the 
boundaries are. | don't know what the specific 
boundaries are. 

Q. Do you know why that area is designated as a 
beach park? 

A. No, | dont -- 

MR. SAITO: Speculation. 
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THE WITNESS: Yeah, | don't have that 
historical data, to tell you the truth. | wouldn't 
know. 

BY MR. VANDEVEER: 

Q. Are you aware of any plan for improvements 
at the Pupukea Beach Park? 

A. | think | have -- well, | probably made 
appropriations during my time on the Council, but 
because | wasn't Mayor Caldwell's favorite Council 
member, | don't think he released any of those 
appropriations. That's why | had to initiate my own 
project to have those basketball courts improved, you 
know. 

Q. Are you aware of the Pupukea Beach Park 
Master Plan with the City and County of Honolulu? 

A. Yeah-- 

MR. SAITO: Facts not in evidence, lacks 
foundation. 

THE WITNESS: I'm aware of its existence. 

If you asking me the details as to what's in the plan, 
| wouldn't know. 
BY MR. VANDEVEER: 

Q. Do you know why the City adopted that master 
plan? 

MR. SAITO: Calls for speculation. 
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THE WITNESS: | think, you know, | can give 
you a general response. When a master plan is 
commissioned by the department, you know, it's 
primarily to -- to develop a plan of improvements or 
rehabilitation of that area, per se. It can go from 
anywhere as simple rehabilitation improvement projects 
to more land acquisition projects to expand the 
district. You know, each -- each master plan is 
different, but it's primarily more of a planning and 
budgetary resource document. 

Because if you understand how the City 
works, the City works in six-year cycles. Everybody 
thinks the city budgets projects every year. It 
doesn't. It budgets projects in six-year cycles, so 
when a master plan is prepared for a particular 
district, especially more from the Executive Branch's 
perspective, it outlines proposed expenditures for 
that particular district over a six-year period; and 
that's to ensure that the project that is contemplated 
will eventually get completed, you know, sort of like 
the rail project that Terry just got off of. 

BY MR. VANDEVEER: 

Q. Have you ever read the beach park master 
plan for Pupukea? 

A. |-- I believe | read it -- probably read it 


Page 80 


while | was sitting on the body itself, but again, if 
you're asking me of my recollection as to what's in 
that plan, you know, | wouldn't know. You would be 
wasting your time, Tim. 

Q. Do you know when it was adopted? 

A. Oh, you know, | cannot -- | would -- | 
cannot say. | cannot say, but | believe -- | think 
when we were on the Council, there were a number of 
projects that we had recommended appropriations for 
that followed, | think, some of the recommendations in 
the master plan itself. Whether those appropriations 
were released, that's really hard to say because, you 
know, you do have two years from the date of the 
appropriation to actually release the funds, so -- but 
| know that a number of projects in my district where 
we recommended appropriations for were not released by 
the administration. As to whether they were actually 
done, | cannot really say, you know. You probably 
would have to ask Council Member Tsuneyoshi, who now 
represents the district, to give you a better gauge. 

Q. Okay. Besides the appropriations, do you 
ever -- do you recall ever taking initiative to have 
that plan implemented? 

A. | think the appropriation itself is evidence 
of the fact that, you know, we support moving the 
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recommendation -- or recommendation -- some of -- the 
recommendations that are detailed in the master plan 
forward. It's not easy as -- to make appropriations 
to encompass the full plan, because you have nine 
districts that are also fighting for the same level of 
appropriation; so, you know, there's an equitable 
distribution with respect to, you know, what -- how 
many and at what level an appropriation can be 
recommended for any particular district. 

| think the membership, during my time, has 
been very conscious of that consideration and tried to 
be fair in terms of the level of appropriations for 
any particular Council member so that, you know, no 
one benefits at the expense of the other, and whether 
you serve in the majority or not, you know, you still 
represent a constituency, that these are to be 
addressed. 

Q. Other than the appropriations to complete 
the plan, to your knowledge, were there any other 
appropriations to actually implement that master plan 
for Pupukea? 
A. | think I've already -- 

MR. SAITO: Calls for speculation. 

THE WITNESS: | already responded to that. 

MR. LEWALLEN: You have. Objection, asked 
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and answered. 
BY MR. VANDEVEER: 

Q. Yeah. Specifically I'm just -- I'm trying 
to sort of split the two, right? | asked if you had 
ever taken initiative aside from the appropriations. 
You pointed to the appropriations, so I'm just asking 
specifically -- there's appropriations to complete the 
plan and then appropriations to implement the plan. 
Do you recall if there were any appropriations to -- 

A. They're one and the same -- 

Q. -- implement -- 

A. - Tim. 

MR. SAITO: Let me again -- 

THE WITNESS: They're one and the same. You 
cannot implement if you don't have an appropriation. 
If there's no appropriation, no budget. There's 
nothing you can do unless you initiate a community 
service project, like | did. | mean, | didn't see 
anybody from the north shore step up for that. 

BY MR. VANDEVEER: 

Q. To your knowledge, were any of the actions 
recommended in the Pupukea Beach Park Master Plan ever 
implemented at the beach park? 

A. | cannot -- | cannot recall. | can only 
recall making the appropriations. You know, I thought 
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| read in the paper after | left the office that there 
was some work done in that particular area. Now, as 
to whether they were tied into appropriations related 
to the master plan or appropriations that were made 
when I was on the -- when | was a member of the 
district, it could have been. 

I'd be only speculating because, as | had 
mentioned, you know, how the appropriation process 
works, you know, an appropriation has a life schedule 
of two years, so technically, | mean, my two-year term 
would have, you know -- would have still carried 
forward up until, | believe, would be July -- or 
June 30th, 2021. No, it would have expired. No, 
yeah, July 20- -- June 30th, 2021 would have been a 
possibility that an appropriation | made my last year 
in office would still be available to fund a budget. 

Q. Are you aware that the date of the plan was 
2015? 

A. No, | -- I mean, could have been. | mean, 
I'll take your word for it. 

Q. Next questions I'm going to ask you relate 
to conditions in the area of the project that's at 
issue in this lawsuit before the COVID-19 outbreak. 
That is, prior to February/March of 2020, okay, and 
also during your term in office. 
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How often would you drive along the 
Kamehameha Highway from the area -- specifically from 
Haleiwa to Sunset Beach? 

A. What year? As | had mentioned earlier, you 
know, | was in that area quite frequently my last year 
in office because of that project. 

Q. And think you also mentioned earlier that 
it was primarily on the weekends. Is that right? 

A. Yeah, because the nature of my 
responsibilities at the Council -- City Council, 
especially when | was reappointed as chairman of the 
Council, unfortunately limited my availability to get 
out into the district as often as | would have been, 
you know, if | was just an ordinary member of the 
Council. 

But | guess, you know, it's both a blessing 
and a curse, the fact that, you know, | served as the 
chairman for as long as | did, longer than any other 
predecessor before me. But the curse was that it 
limited the opportunities for me to get out into the 
district, because | had additional responsibilities 
other than being just a member of the district itself. 
But, again, you know, | was blessed that | had good 
staff, but | didn't have the opportunity to frequent 
the district. 
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Especially Heidi Tsuneyoshi was out there 

quite often when she worked for me. And, you know, | 
had other members throughout my tenure, like Reed 
Matsuura, who lives on the north shore, so it was a 
readily available resource for me, if there was an 
issue affecting the district, that -- you know, he 
lives in the district, so it's very easy for him to 
always attend to any issue. 

Q. Generally speaking, when you visited on the 
weekends, what time of day was it? 

A. | would -- | would go to -- varying times, 
but -- definitely at night -- because you couldn't 
observe anything because those courts weren't lighted, 
so not -- definitely during the -- at different times 
during the day, primarily in the morning. More in the 
morning than the afternoon, because, you know, there 
were other responsibilities that | had to attend to on 
any given weekend. 

Q. Did you ever experience traffic congestion 
near the project site? 

A. |would say more at the -- at the project 
site, no. Not at the project site. It was more 
getting to the project site and then, of course, 
leaving the project site. And it's primarily -- you 
know that area well. It might be different now. | 
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haven't been out there in a while. But that whole 
area, | mean, you know, leading up to Turtle Beach is 
just -- once you get past -- or entering the bypass, 
that's where traffic really gets -- starts to fill up. 

It gets heavy, real heavy. And then when you pass 
Turtle Beach, maybe about a quarter mile past Turtle 
Beach, it starts to open up again, so it's not as 
congested once you leave that area; but in that 
general vicinity, going back and forth from the bypass 
road to about a quarter mile past Turtle Beach, that 
was the crust of the traffic. 

Q. I just want to be clear. When you're 
referencing "Turtle Beach," you're talking about 
Laniakea -- 

A. Laniakea. 

Q. Isthat correct? 

A. Laniakea, right. 

Q. lalso want to be clear, the project site -- 
by your definition, what is the project site that 
we're talking about that's at issue in this lawsuit? 

MR. SAITO: Misstates the testimony. The 
witness didn't say it was the project site at issue in 
this lawsuit. 

MR. LEWALLEN: | have an additional 
objection. Counsel, you have been the one referring 
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to "the project site." You've never defined it. 

You're asking him questions about an undefined site, 
and you're not asking him to define to you what your 
question is. I'm going to advise my client not to 
answer that question. 

BY MR. VANDEVEER: 

Q. Are you familiar with the project site at 
issue in this lawsuit? 

A. The project site pertaining to the lawsuit 
itself? 

Q. Yes. 

A. Of course I'm familiar with that. That's 
why I'm here, ain't I? 

Q. When you were talking about the north shore, 
visiting the area that we talked about, from Haleiwa 
to Sunset Beach, did you ever see people cross the 
highway outside of a crosswalk near the project site? 

A. Did | ever see -- 

Q. Yeah. 

A. -- people crossing outside the crosswalk? 

Q. Um-hum. 

A. Yes, | have seen that. | see that 
throughout the north shore. That's a common 
occurrence. You see that every day throughout the 
north shore. 
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MR. SAITO: Tim, just for clarity of the 
record, you know, although we have a project site for 
this lawsuit, Council Member Martin has been referring 
to other projects, like the play courts, and so | 
think that's where, you know, Richard's objection 
comes in, because at some point, you're talking about 
that project; sometimes we appear to be talking about 
the Sharks Cove project. And so | think we just want 
to be clear that we're not interchanging projects when 
we talk about projects and project sites. 

MR. VANDEVEER: Certainly. | agree. And if 
any of the answers pertain to the basketball courts, 
I'll try to make that clearer. If any of my questions 
pertaining to the basketball courts or the project 
site, the development at issue in this lawsuit, I'll 
also try to clarify. Thank you. 

MR. SAITO: Appreciate it. Thanks. 
BY MR. VANDEVEER: 

Q. So the pedestrian crossing that | am talking 
about if you have ever seen any people -- 
pedestrians -- crossing the highway outside of a 
crosswalk, that is near, well, really both project 
sites, actually, but the project site at issue in the 
development; so that is the Hanapohaku project site. 

MR. LEWALLEN: Is there a question pending? 
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THE WITNESS: Yeah, what was the question? 
BY MR. VANDEVEER: 

Q. Did you ever see people cross the highway 
outside of a crosswalk -- 

A. Ofcourse. Yeah. 

Q. And were you concerned about that? 

A. |was concerned about people cross- -- more 
about people crossing by Laniakea Beach. That was -- 
that was a major safety hazard -- | mean, major safety 
hazard -- you know, because of the fact that these 
tourists are so excited about seeing these turtles 
sunning themselves on the beach itself, they paid no 
attention to the traffic; they just felt it was 
totally within their prerogative as a tourist of 
Hawaii -- "| paid all this money to come to Hawaii, 

I'm going to see those turtles before | get back 
home." 

People were less attentive in that 
particular area than they were at the project site, 
you know. At least at the project site, people would 
be attentive to the traffic, you know. So that -- if 
you had to make a distinction between the two, that 
was a grave distinction between that particular 
concern. 

Q. Just to be clear, you're talking about 
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people crossing outside the crosswalk at both sites, 
correct? 

A. Yes. 

Q. Did you ever see families with children 
cross the highway near the project site? 

A. At the -- Hanapohaku? You know what? To 
tell you the truth, Tim, | haven't. | haven't. You 
know, | haven't been there recently, but the times 
I've been out there, you know, | haven't seen, not -- 
not at Hanapohaku. I've seen more by the -- by the 
bus stops right outside of Foodland, right outside the 
crosswalk. More people, | think, transverse that area 
than they had more at Hanapohaku than -- when -- in my 
own experience. 

Q. And in your experience, how could you tell 
they were more attentive to traffic at the area -- 

A. Just by observing. You know, common sense, 
looking both ways. | would notice that the people who 
did transverse outside of the crosswalk would make 
that effort to look before they crossed as opposed to 
that area that | previously described as Laniakea; 
people just walk oblivious to the traffic. They just 
excited to see that small stretch of beach, you know, 
for see one or two turtles, and they took no -- you 
know, more often took no precautionary measures before 


ONOWRWNE 


Page 91 


crossing the street. 

Q. And would you say these crossings create the 
traffic congestion at Laniakea? 

THE WITNESS: Most definitely -- 

MR. SAITO: Calls for speculation, calls 
for an opinion not qualified to render. 

THE WITNESS: No -- no question about it. 
That is -- that is the major cause. 

BY MR. VANDEVEER: 

Q. How about in or around Hanapohaku? Did you 
feel that the crossings created traffic congestion 
there? 

MR. SAITO: Same objections. 

THE WITNESS: As had mentioned, | really 
didn't -- you know, in all my experiences there, | 
didn't see that degree of traffic congestion 
comparable to Laniakea Beach, | mean, other than, you 
know, back-ups at the traffic light itself. That 
would be the only level of congestion that | would 
have noticed, to tell you the truth. You know, it 
wasnt a rapidly paced, | mean, traffic pattern in 
that area, but vehicles could move along at a 
relatively comfortable pace. Didn't really felt it 
was a significant problem in that area. I'm just 
giving you my opinion while | was out there. 
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BY MR. VANDEVEER: 

Q. In your opinion, why do people cross the 
highway at the Hanapohaku project site? 

MR. LEWALLEN: Objection -- 

(Overtalk, indiscernible). 

MR. SAITO: Join. 

Same previously raised objections as well. 

(Court reporter clarified.) 

MR. LEWALLEN: Richard Lewallen here. My 
objection was it calls for speculation. 

MR. SAITO: Brian Saito. | join in that 
objection, and | also object based on the request for 
an opinion. 

COURT REPORTER: Thank you. 

THE WITNESS: My opinion? Convenience. 
BY MR. VANDEVEER: 

Q. Convenience? 

A. Most people are lazy -- too lazy to walk to 
the crosswalk if they feel they can just get across a 
road, you know, without injuring themselves. | mean, 
| see it throughout Bishop Street every day. 

Q. When you observe these -- 

A. Most -- 

Q. --crossings -- 

A. Mostattorneys do as well. Let me state 
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that fact. 

Q. When you observed these crossings, where did 
it seem to you they were going? 

A. You know, | -- 

MR. SAITO: Let me just object as lacking 
foundation, especially with respect to the 
"crossings." 

THE WITNESS: | mean, that -- there are a 
number of reasons, | think, you know, people cross. 
One, to get to the restrooms, the public restrooms, at 
the -- the park, you know, especially for those who 
park illegally at Foodland and then hope to get across 
the street to Sharks Cove. That's where | see most of 
it, to tell you the truth. | don't see it more the 
other way around other than for those who have had an 
opportunity to go to Sharks Cove and enjoy what's 
available there, when they're done with their 
visitation, to get back to their cars that are parked 
in the Foodland parking lot. That's where I've seen 
it the most. 

l've seen -- you know, of course I've seen, 
on rare occasions, people who park in the beach park, 
if you're fortunate to get a parking space at 5:30 in 
the morning, walking across the street to probably 
visit the lunch wagons that are available there, or 
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even before Hanapohaku was developed, you know, there 
were two very popular lunch wagons there that the 
visitors, you know, were very attracted to. 
But primarily, they would park in Foodland 

as opposed to park across the street at Sharks Cove; 
but for those who parked at Sharks Cove, they would 
transverse across the street to get -- get to one of 
those lunch wagons, because there was no parking area, 
per se, for those lunch wagons. 
BY MR. VANDEVEER: 

Q. How about the parking lot at the project 
site, the Hanapohaku project site? You mentioned 
observing pedestrians coming from the Foodland site. 
Did you ever observe any pedestrians coming from the 
project site parking lot? 

A. To...? 

Q. Crossing the street. 

A. No. No. I--I-- not during my time 
there, you know. | cannot say | paid particular 
attention to it; but for the times that | visited that 
Hanapohaku project site, you know, | think primarily 
those who parked in that lot were primarily there to 
enjoy the various offerings that that project 
provided, because | don't think that many of them had 
parked there specifically to go to the beach, you 
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know. | cannot recall, but, again, you know, | 
haven't been out there in a while. Maybe now it's 
different. | don't know. 

Q. To your knowledge, where is the crosswalk in 
this area? 

A. Right by the stop light on the corner. | 
think it's Pupukea Road and the Kamehameha Highway. 
That's where the stop light is, right adjacent to the 
fire station. 

Q. Is there a crosswalk anywhere else in the 
area that you're aware of? 

A. | cannot recall anything close by. You 
know, | can't -- if it was during my tenure, knowing 
how often that the City goes out and the Department of 
Transportation Services from the State goes out to 
mark those crosswalks, | could say it probably was 
faded, | mean, like any other crosswalk in the rural 
areas. 

Q. During your tenure on the City Council, were 
you aware of any proposals for crosswalks in the area, 
new crosswalks in the area? 

A. Yes. Yes. Only Laniakea. Laniakea Beach, 
there was a proposal to put a crosswalk in that area, 
but | believe that recommendation was rejected, 
because that's under the jurisdiction of the State as 
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opposed to the City, because it's Kamehameha Highway, 
you know. | know the State rejected that particular 
recommendation. 
Q. Do you know why it was rejected? 
A. It was -- 
MR. SAITO: Asked and answered. 
THE WITNESS: | know it was a safety issue. 
It was a safety issue. 
BY MR. VANDEVEER: 
Q. And why, in your opinion, are crosswalks 
important for pedestrian safety? 
MR. SAITO: Misstates the testimony, 
argumentative. 
THE WITNESS: | think you answered your own 
question. 
BY MR. VANDEVEER: 
Q. No, not -- not restating any testimony at 
all, just asking your opinion. Why are crosswalks 
important for pedestrian safety? 
A. You already reference -- you already gave 
the answer: pedestrian safety. 
Q. Can you elaborate how crosswalks -- 
MR. SAITO: Lacks foundation, calls for an 
opinion. 
MR. VANDEVEER: Sorry, I'm -- 
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MR. LEWALLEN: Join. 

MR. VANDEVEER: -- not finished with my 
question yet. I'll finish it, and then feel free to 
jump in. 

BY MR. VANDEVEER: 

Q. Can you describe how crosswalks are 
important for pedestrian safety? If you can. 

MR. SAITO: Same objections. 

MR. LEWALLEN: Join. 

THE WITNESS: | don't think | should even 
give an answer. | mean, isn't it common sense? | 
mean, if you don't know, that you got to ask me the 
question? | mean, that's what crosswalks do. That's 
their primary purpose, to ensure for pedestrian safety 
in transversing across the thoroughfare. It's common 
sense. 

BY MR. VANDEVEER: 

Q. What is the name of the road on the sunset 
side of the project boundary, the Hanapohaku project 
boundary? 

A. | forgot already. | forget what the name of 
that road is. It was a private road, | know. | 
believe it's a private road. 

Q. And the residents of that road, they're your 
constituents, correct? 
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A. Yep, they're my constituents. Were my 
constituents. They're no longer my constituents. 

Q. Did you ever communicate with any of the 
residents who live on that road, Pahoe Road, during 
your time on the Council, about the project? 

A. I didn't directly, but | cannot -- | cannot 
speak on behalf of my staff. You know, more than 
likely, they would have spoken -- if they made an 
attempt to speak to someone from my office, they would 
have spoken to one of my staff. Any constituent, | 
think, who asked to be addressed, if | couldn't get to 
them directly, you know, the staff would make an 
effort to contact him or her or any particular 
business group. So | myself, no, but that doesn't 
mean that our office didn't. 

Q. But you're speculating about that, correct? 

A. Yeah. | mean, it's been a while. | mean, 
for me, | -- like | said, | -- on December 31st, 2018, 
when I was a private citizen, | made a conscious 
effort to put all of that behind me. 

Q. Do you know anyone who lives on that road? 

A. No. I don't -- | don't. Should I? 

Q. Do you recall any concerns being relayed to 
you about impacts from the project on the residents of 
Pahoe Road? 
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A. lcan only generalize and speculate -- well, 
from my recollection, not speculate, of course, you 
know, because there were issues on use of the road 
itself. You know, other than that, | cannot recall 
any -- any other concerns other than the traffic that 
would be created by the use of that road itself and 
whether the developer took that into consideration and 
was willing to make necessary improvements to ensure 
that there would be minimal impact on the residents 
who reside along that road. Other than that -- | 
mean, other than that concern, | cannot say there were 
many other concerns. 

Q. Can you recall ever looking into those 
concerns or otherwise addressing those concerns about 
the project? 

A. | think those concerns were probably 
addressed if -- you know, Tim, | don't have that 
document before me, but I'm sure with regards to any 
type of concerns that affects the surrounding 
community of any type of development is the concern 
that the department would look at as part of its 
review. Accordingly, if there's an issue that needs 
to be addressed, the department will impose additional 
requirements on the development or the development 
team to address those concerns to minimize any adverse 
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impacts on the adjoining property owners. It's 

standard. | mean, it's a standard level of review for 

any project, whether it be at Hanapohaku or One Ala 
Moana or any project that, you know, would have 
adverse impacts or some type of impact on the adjacent 
property owners. 

Q. And how about the adjacent neighborhood 
around this particular project, the Hanapohaku 
project? What is your definition of the neighborhood 
that surrounds this project? 

A. | think just in general, that whole Pupukea 
area would be considered neighborhood. | don't know 
if you go all the way up Pupukea Road, if that would 
be as relevant, because that road goes fairly -- it's 
a fairly extensive road that goes very deep into the 
whole valley itself, you know. | -- | know | probably 
wouldn't consider somebody who lives as far as the 
ranch, Sunset Ranch, if they had a concern, | wouldn't 
consider it an immediate concern because of the 
location of that particular property owner as opposed 
to somebody who's within, I'd say, anywhere from a 
quarter-mile to a half-mile radius of the project 
itself. 

Q. Are you aware that Pupukea Road is one way 
in and one way out for the residents that live in 
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Pupukea? 

A. Yep, lam, since Kamehameha Highway is one 
way in, one way out. 

Q. And so about Pupukea Road specifically, not 
where -- necessarily the back, at the ranch, but 
Pupukea Road specifically, in your estimation, would 
it be affected by the current development or the 
proposed project? 

A. Would it be affected? | would think that 
that would have been addressed by the department when 
they did their initial review. | know they would have 
considered it in terms of any impacts on that 
particular road, because it's fairly close proximity 
to the project site itself; so the department 
definitely, as part of their review, would have 
addressed any potential traffic impacts, whether 
adverse or not, in their review. If it was adverse 
and required the developer to invest resources to make 
necessary improvements in order for the project to 
proceed, it would have been part of their 
recommendations, yes. 

MR. VANDEVEER: Okay. | think we're at an 
hour again. If it's okay with everybody, we'll take a 
break and go off the record, do a five-minute break. 
Try to keep it close to that, if that's okay. 
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MR. SAITO: Tim, are you planning on doing a 
lunch break or no? 

MR. VANDEVEER: Yes, | am. 

MR. SAITO: Okay. So we're going to go an 
hour and then break for lunch? 

MR. VANDEVEER: That's right. 

MR. SAITO: Okay. 

MR. VANDEVEER: Roughly, yeah, if it's okay 
with everybody. 

VIDEO SPECIALIST: 11:36. Off the record. 

(Recess ensued from 11:36 a.m. to 11:47 
a.m.) 

VIDEO SPECIALIST: Back on the record, 
1147. 

MR. VANDEVEER: Thank you. 

So | want to make a clarification before | 
ask any more questions, and this is to Brad's point 
regarding the project site. So throughout the 
deposition, unless | specify otherwise, when | say 
"project site," I'm talking specifically about the 
project site at issue in the lawsuit. That is the 
Hanapohaku project site. Okay? So if | talk about 
any other project, you know, at all, I'll make sure -- 
try to make sure and specify that. Okay? 
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BY MR. VANDEVEER: 

Q. So who is the owner -- Mr. Martin, who is 
the owner of this project site? 

A. I'm not sure if -- but | know it's the LLC. 
| don't know if it's -- Hanapohaku LLC perhaps is the 
owner. 

Q. And do you know who the prior owner of the 
project site was? 

A. That one slips my mind. | know it was 
Elaine Kam? Was it Elaine Kam? That -- | know, for 
some reason, that name pops into my -- my memory. 
Elaine Kam? I'm not sure, but for some reason, that 
name tends to stick. 

Q. Are you aware that on this site, that a 
prior commercial development, quote-unquote mall, was 
rejected by the community? 

A. Yeah, | -- | recall. | recall vaguely. 
That was before my time on the Council. 

Q. And when, to your knowledge, was the project 
site acquired by the new owner? 

A. | wouldn't know, Tim. | wouldn't know. 
That one | wouldn't know. 

Q. Do you know how much the current owner, that 
is Hanapohaku, paid for the parcels? 

A. Nope. | wouldn't know. 
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Q. What do you know about the company known as 
Hanapohaku LLC? 
MR. SAITO: Vague, overbroad. 
MR. LEWALLEN: Join. 
THE WITNESS: What | know about them, only 
that | think | know some of the principals. | know 
Cully Judd, Andrew Yani are primary principals. | 
don't know if there's other members in that LLC. 
BY MR. VANDEVEER: 
Q. How about anyone who works for Hanapohaku? 
Do you know of anyone who's employed by Hanapohaku? 
A. In what capacity? 
Q. In any capacity. 
A. Well, | know Terry Lee is their attorney. | 
think Michael Hodge -- Michael Hodge, I'm not sure if 
he's -- what his actual position is with respect to 
the company itself, but he may be the -- either a 
principal or project architect. 
Q. Anyone else? 
A. No, not -- not that | can think of. 
Q. Either currently or employed in the past by 
Hanapohaku? 
A. No. No. I cannot say any other names pop 
into my memory, no. 
Q. When did you first meet Cully Judd? 
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A. Imet Cully Judd actually when | was on 
the -- my community service project. You call it 
project set; I'll call it "community service project." 
When I went out to visit my community service project, 
that's the first time | met Cully Judd. When I was 
out there, | went and | walked across the street. 
Unfortunately, | got -- | did not use the crosswalk 
and had an opportunity to meet Cully Judd. That was 
the first time | met him. And, in fact, | think that 
was the first time | met Andrew Yani as well, only 
because one of my staff had told me that, you know, 
these -- they werent -- these were the principals in 
the development in Hanapohaku, that they wanted to 
meet me. 

Initially, | know that they more wanted to 

meet me to talk about the community service project 
than their project, per se, because they wanted to 
discuss whether there was an opportunity for them to 
participate as part of that project. So that was my 
initial meeting with them. 

Q. And who, if anyone, invited you to go to the 
project site? 

A. Actually, it was a staff member. It was a 
staff member just said, you know, they had come while 
he was on the site during the week and asked them, you 
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know, "What's going on? What's this about?" And 
they -- the staff member had explained to them, "This 
is a community service project that Ernie has taken on 
himself personally," you know, "for the district 

itself." And they just mentioned, "Well," you know, 
"we want to participate. We want to be able to 
contribute toward this project." 

So when | was there on that weekend on the 
site itself, they said, "Oh," you know, "you have some 
time that you can just go across the street and 
meet -- meet these individuals and see if there's an 
opportunity for them to get involved with the 
project?" 

MR. SAITO: Tim, just for the benefit of the 
record, | just want to make sure you guys are talking 
about the same project site, because it sounds like 
Ernie is talking about his community services project, 
and that site, and you're using "project site," and 
you might mean the Hanapohaku project site; so | don't 
know if you guys are talking apples and apples. 

BY MR. VANDEVEER: 

Q. So, Mr. Martin, who was the staff member who 
mentioned crossing the street from the community 
project to the Hanapohaku project site? 

A. It was Cliff Laboy. Cliff Laboy was working 
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for me at that time. He was the lead person from my 
office that was coordinating that community service 
project. 

Q. And do you know if anyone invited that staff 
member, Mr. Laboy, to cross and come to the project 
site, the Hanapohaku project site? 

A. Notwhile | was there, no. He had just 
mentioned it after we had been -- did our site 
inspection of the project itself. If | had time, that 
if | could go across the street, and he would 
introduce me to the Hanapohaku principals and see if 
there was any opportunity for them to participate as 
part of our community service project. 

Q. Isn't it true that Andrew Yani asked Cliff 
to come to the project site, the Hanapohaku project 
site? 

A. You know what? | -- he may have. | mean, 
he may have. You would have to ask Andrew Yani that 
question. My recollection is Cliff just asked me if | 
had time on my schedule that day prior to -- after 
concluding my site inspection to go across the street 
and meet Andrew and Cully. 

Q. You described your time at the community 
basketball project as a site inspection. Was there 
some sort of a celebration taking place that day? 
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A. No. That was -- that was after. That's -- 
the community celebration occurred, actually, when we 
were finished with the project. That was months after 
the project -- well, not -- months after my initial 
meeting with Andrew Yani and Cully Judd. When | 
initially met them, it was in the fairly early stage 
of the project itself. 

Q. Do you recall what day or month that was? 

A. No-- 

Q. The first meeting? 

A. No, | cannot say. | know it was in the very 
beginning stages of the project itself, | think even 
before we actually started construction, because there 
was some issues in terms of how we could do the 
project itself that needed to be addressed. We wanted 
to see how far an extensive project we could initiate, 
because it was not just a matter of just repairing the 
courts, but there was an issue with the fence, the 
backboards, things like that, and whether we had 
sufficient funds or we needed to raise more funds to 
get all of this done. 

Q. Do you have any records of that visit, the 
inspection, the initial time that you met Mr. Yani and 
Mr. Judd? 

A. | don't have any record. | don't have a 
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permanent record. If it was recorded anywhere, it 
would have been on my City Council calendar, my email 
calendar, you know. | would have been -- if | had put 

it on my appointment schedule, it would have been on 
that schedule. 

Q. And who else, if anyone, was a part of that 
meeting? 

A. | think was just myself, Mr. Laboy, Andrew 
Yani, and Cully, just the four of us. 

Q. And you mentioned some of what was discussed 
at that meeting. Can you elaborate on what else was 
discussed during that meeting? 

A. They did talk about the proposed plans for 
their project in general terms, that they were looking 
to develop that site. | didn't have time that 
particular morning to tour the site itself, so it was 
a relatively short meeting; but, you know, they did 
ask, as the project proceeded, you know, if they would 
have that opportunity to meet with -- with our office 
to describe the project in more detail. 

Q. You said it was a short time period. Can 
you specify as to what you mean by "short"? 

A. I'd say 15 minutes, enough to drink a cup of 
coffee. | know it was a very short meeting. 

Q. And approximately where on the site did you 
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meet? 

A. Imet them right in front of one of the 
lunch wagons. I'm not sure which lunch wagon. There 
was some tables and chairs in front of it, and we 
just -- we went there. 

Q. And did you purchase a coffee there on the 
site? 

A. No, | didn't do it. | didn't -- | didn't 
purchase anything. 

Q. And what did you observe from your vantage 
there in front of the lunch wagon? 

A. From that -- on the project site itself? 

Q. Yeah, the Hanapohaku project site. Yes. 

A. The lunch wagons. 

Q. Do you recall approximately how many there 
were? 

A. [don't recall. Cannot recall. | would say 
between maybe four and six, maybe. 

Q. And you mentioned setting up a future 
meeting with Mr. Yani and Mr. Judd, | believe. 
Correct me if I'm wrong. 

A. Um-hum. Um-hum. We didn't set a meeting. 
They asked if there would be an opportunity for them 
to meet at another occasion where they can more 
articulate the full scope of their project itself, 
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right? We didn't set a date and time on that 
particular occasion. 

Q. And what was your response to that request? 

A. "Oh, of course." | mean, any person who 
wants to meet -- any constituent who wants to meet on 
any particular project in my district, you know, we 
got to make an opportunity or make an accommodation to 
meet with that person. 

Q. So it was your understanding that Mr. Yani 
and Mr. Judd were your constituents? 

A. Yeah, obviously. They had a property in the 
district. 

Q. Was it your understanding that they were 
registered voters in your district? 

A. It doesn't make a -- that's irrelevant. 

Whether they registered voters or not, if they in the 
district, they are constituents. We don't go out and 

ask somebody for their voter ID card when they have an 
issue of concern. It doesn't matter. You live in the 
district, you're a constituent. If you have an 

interest in the district, you're a constituent. 

Q. How about the board of directors for the 
McDonald's Corporation? Do you consider them your 
constituents? 

A. | don't know who is on the board. | mean, 
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when you're talking about the board of McDonald's as 
the major international corporation, no, they not my 
constituents. 

Q. And so -- sorry. 

When was the next time you met, the 

subsequent meeting with Mr. Yani and/or Mr. Judd? 

A. [think | met with them probabl- -- | didn't 
meet with them. | met with Andrew. | went out on 
another occasion where | -- | made time in my schedule 
to actually walk the site. | remember Andrew walked 
me around the site, showed me what -- how the 
operation was structured, the various food 
establishments that were on site. You know, we toured 
the site. You know, if I'm not mistaken, | think it 
was a late afternoon meeting. | was coming back, | 
think, from Kahuku, and | met Andrew outside, and we 
walked that area. He basically initiated a tour. He 
toured -- you know, he escorted me around there and, 
you know, talked about the project at hand and what he 
had -- what they were contemplating going forward. 

Q. And do you recall approximately when that 
meeting was? 

A. | would say it was probably about a month or 
maybe even sooner, a few weeks after, | had that 
initial coffee -- or | didn't have coffee, but that 
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initial meeting with Andrew and Cully. 

Q. And this would have been what year, 
approximately? 

A. It was the last year in office. Would have 
been that same time, 2018. 

Q. And during your walk around the site with 
Mr. Yani, what did you see? 

A. | saw the food trucks, | mean, primarily, 
and the customers, you know. That was pretty much it. 
| mean, he showed me some of the improvements they had 
made to the site itself. 

You know, before, | think, they developed 

the site into the food truck operation or business 
model, you know, that was a very decrepit site; a lot 
of rubbish was on site, although you couldn't see it 
because it was -- the parcel was so overgrown, you 
know, with an alien species of grass, | would say, you 
know. It was probably -- and he confirmed it when I 
went there. You know, it had abandoned vehicles on 
the site itself. So he showed me, you know, what they 
did initially in terms of remediating the site, taking 
off all the rubbish, the derelict vehicles, on it, 
effort. You know, that -- | think that was primarily 
it. 

Q. You mentioned that you observed food trucks. 
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Approximately how many food trucks did you observe at 
that time? 

A. | thought there was six. | want to say six. 

Six was there. That's not counting some of the trucks 
that were preexisting even prior to Hanapohaku being 
there. 

Q. And how about the customers? You said there 
were customers. Would you say there was a lot of 
folks there? 

A. At that time, you know, was late afternoon, 
was starting to get a little dark, so it wasn't that 
busy when | was there, to tell you the truth. | mean, 
it wasn't very busy. Wasn't a busy time of day. 

Q. And could you tell if the mix was primarily 
locals or seemed like more tourists? 

A. When I was there, it was more locals. | can 
say that. Not too many tourists, more local. 

Q. And of the improvements that Mr. Yani showed 
you, besides what you mentioned about abandoned 
vehicles and overgrown grass, what else did you 
observe, if anything? 

A. About -- the landscaping. | think, you 
know, they did some painting of the area itself. They 
did some lighting. They did some lighting 
improvements to light up the area itself. He showed 
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me the porta-potty on that site. | think he did have 

a porta-potty, showed me where the restrooms were 
located. He also showed me where all the sinks were 
set up, you know, to make sure that the lunch wagons 
were complying with Department of Health standards. 
You know, everything, | think, that he thought he 
needed to show me to ensure that, you know, they were 
following what was necessary within the law itself, 

you know, to -- with regards to the operation of the 
lunch wagons. 

Q. And what else did he show you regarding, | 
guess you would say, compliance with the operating 
regulations for the lunch wagons? Anything else? 

A. No, nothing else. 

Q. Do you know -- or did he show you whether 
they had proper permits for the so-called improvements 
to the site? 

A. No. He -- he didn't show me any permits, 
no. 

Q. Did you observe any grading or grubbing on 
the project site that day? 

A. On that day, well, | know the parking area 
was graded. 

Q. And can you describe what that looked like? 

A. Justa general graded area. | mean, nothing 
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spectacular. 

Q. Was it exposed dirt, or was it paved? 

A. It wasn't paved. It wasn't paved, but | 
know that the surface, | think, at that time was a 
hardened surface, but it was more dirt; it wasn't -- 
you know, definitely wasn't paved. 

Q. At that time, were you aware of any 
violations of city law on that site? 

A. Atthat time, no. 

Q. When did you first become aware of those 
violations? 

MR. SAITO: Lacks foundation. 
BY MR. VANDEVEER: 

Q. Did you -- I'm sorry, I'll back up. Ill 
strike the last question. 

Did you ever become aware of any violations 
of city law on the Hanapohaku project site? 

A. The department did share that there was some 
issues with the project, but they also assured me they 
were working with the developer to remedy those 
issues. 

Q. So when would you say you first became 
aware? When did the department share that with you? 

A. | think it was shortly after | told the site 
that | did place an inquiry into the Department of 
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Planning and Permitting to ask, you know, whether they 
were working on the project itself, whether there were 
any outstanding issues that | should be aware of. 

But, you know, anytime you meet with the 
developer, they're always going to sugarcoat their 
project. That's every project we've done, you know. 
And that's why, you know, it's important for us to 
also rely upon the representations of the department 
that's responsible for reviewing the application, 
because, you know, they don't have any vested interest 
other than ensuring that the developer complies with 
all of the necessarily regulatory requirements and, 
additionally, if there were any particular issues that 
may -- the project may affect with respect to the 
community, the surrounding community. 

Q. And how, in your estimation, did Mr. Yani 
sugarcoat the project, this project, the Hanapohaku 
project? 

A. | knew Yani as a talker. That's no 
different than any other developer. He didn't tell me 
anything any other developer told me, that their 
project was the best project that ever would come 
before me in my time in the City Council. | heard 
that over a hundred times. And now I'm paid to give 
the same script when I go before various bodies. So 
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he didn't tell me anything | didn't expect to hear. 
Okay? So not that he -- you know, | don't know if 
he's listening in, but not that he any more talented 
than any other developer. He not. 

Q. Mr. Martin, why would it matter if Mr. Yani 
was listening in, based on the answer you just gave? 

A. Wouldn't matter. Wouldn't matter. Wouldn't 
matter to me. Has no relevance to me. 

Q. Sowhen you learned from -- the Department 
of Planning and Permitting | assume is who first 
informed you of the violations? Let's get that 
straight first. 

A. What was that? Can you repeat that one? | 
missed that. 

Q. Yeah. Sure. 

Was itthe Department of Planning and 
Permitting that first advised you of the violations on 
Site? 

A. When did they advise me? 

Q. No. Was it DPP? You said "the department" 
earlier. 

A. DPP was the one. Yes, DPP was the initial 
entity that advised me that there were issues 
concerning the project itself and, at the same time, 
told me they were working with the developer on 
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resolving those issues. 

Q. And you said that roughly was a month after 
this site visit that we've been talking -- 

A. Shortly after. Was shortly after | went on 
the site. | would say it was within two weeks, 
because if | had left there for a month, | would 
have -- | would have probably forgotten to call, 
because | -- | know | particularly sought the 
participation of DPP because, you know, Andrew had 
mentioned to me that they were coming forward with an 
application or had an application pending. I'm not 
sure if was already pending, you know. So | wanted to 
get a little more information as to what they were 
proposing from the department, you know, again, so 
that | have another, more impartial, assessment of 
what's being proposed. 

Q. Did your learning of the violations from DPP 
several weeks or a month after this site visit cause 
you to doubt the veracity of Mr. Yani's claims that he 
made about compliance during your site visit? 

A. No, it didn't. It didn't, | mean, not to 
the point where | would doubt what he had represented. 
You know, | -- he was pretty straightforward in saying 
that it was going to be a very ambitious project; it 
wasn't necessarily something that would be very 
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simple. You know, | think he had mentioned to me and 
was aware that there were previous efforts to develop 
the property that weren't successful, so he was 
expecting it to be contentious, you know, and | 
appreciated that, you know, because we don't often 
hear that. Because one of the things that | have 
always made it a point of, in terms of when | served 

on the body itself, when | meet with a developer, | 
always ask him -- I'll always ask the development 
team, you know, in addition to what was being 
proposed, you know, "Are there any concerns that | 
should be aware of, or is there any potential 

opposition to the project itself?" you know? Because 
most developers won't be forthcoming, you know, unless 
you ask them. 

But, you know, with respect to Andrew, you 
know, he knew right off the bat, and he told me he 
expected it to be contentious; but, you know, he 
thought that he had a good team, you know, and they 
were just going to follow the process and comply with 
whatever was required, you know, in order to get the 
project moved -- moved forward. 

Q. And based on what you learned from DPP about 
the violation, did you doubt any of Mr. Yani's 
promises about compliance moving forward? 
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MR. LEWALLEN: Objection, asked and 
answered. 

THE WITNESS: Yeah, | think | already said 
no. No, he didn't misrepresent himself. 
BY MR. VANDEVEER: 

Q. So did Mr. Yani -- you mentioned that you 
always asked developers if there's any concerns or any 
opposition. How did Mr. Yani answer the concerns 
specifically? What did he tell you the concerns were? 

A. You know what? | didn't have to ask him 
that question. He offered that to me. He came 
forward and said, you know, more than likely, there 
will be opposition. | mean, not -- not in specific, 
general -- | mean, specific terms; it was more 
general, that the fact that, you know, it has been a 
site that had been contemplated for development. You 
know, he felt that what they were proposing would be 
beneficial for the community. He shared just some 
preliminary thoughts in terms of what that development 
would be, but he knew, | mean, just in general, that 
there would be opposition, and, you know, they would 
try to work with that opposition -- work with the 
opposition in trying to address those concerns so 
ultimately, you know, there would be some level of 
compromise in the final development of the 
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contemplated budget. 

Q. Did he mention any organization or 
individual specifically that might be opposed to the 
project? 

A. No, not individuals. | mean, | think, you 
know, he understood that there would be concern about 
the more -- the -- you know, | don't think he 
mentioned Malama Pupukea, per se, but there was an 
issue, | think, with regards to Shark Cove. He -- he 
had anticipated that there may be concerns. And I'm 
not sure if he already had done any type of public 
presentation or did his own internal outreach to 
Malama Pupukea that had already made him aware that 
there would be issues with respect to that entity as 
he -- you know, with the project that he was 
proposing. Well, that -- what the LLC was proposing. 

Q. And did Mr. Yani suggest any time frame in 
which he was pursuing the permitting for the project, 
the approval of the proposed development? 

A. | think that they were -- when he had 
initially described it to me, | think -- you know, | 
might be mis- -- you know, the application was already 
in or would be shortly submitted. And given -- and 
given the timeline, | mean, that he was being told for 
PPP with respect to potential approval of the 
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application itself, just in general, within a six- to 
nine-month time frame from the date that we met, that 
he thought that that project perhaps would come before 
the Honolulu City Council. 

Q. And just to be clear, when you say 
"application," are you speaking of the Special 
Management Area -- 

A. SMA-- 

Q. -- application? 

A. -- application, right. Correct. 

Q. Did you guys talk politics at all during 
this site visit? 

A. No. 

MR. LEWALLEN: Objection, vague and 
ambiguous. 

THE WITNESS: No. 

MR. SAITO: Join. 

THE WITNESS: No. 
BY MR. VANDEVEER: 

Q. Did Mr. Yani express any support for you in 
your capacity as a City Council member? 

A. Nope. All he expressed an interest to was 
participating in the Pupukea Play Court community 
service project. He wanted to support that endeavor. 

Q. Did you take any notes during this meeting? 
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A. No, | -- | never take notes, Tim. 

Q. And why is that? 

A. Just don't have the time because of my 
schedule, you know, to take the type of detailed 
notes, especially if it's a field -- a field visit. 

You know, oftentimes, it's more of a look-and-see, so, 
you know, there's really not the time to take notes. 

If it's in my office, then either | will take notes, 

my own personal notes, or the staff would be present 
to take notes. So no. 

Q. How about any emails after the visit? Did 
you send any emails after the visit? 

A. No, | don't think so. No. I mean, if | 
would have sent an email, it would have been to Kathy, 
inquiring about the project itself. But | think | -- 
| believe | spoke to her over the phone about the 
project, if I'm not mistaken, but -- you know, but it 
might have been generated -- it might have been 
generated through an email inquiry. | cannot 
recollect. 

Q. Do you recall anyone else you would have 
emailed or called regarding the project after the site 
visit? 

A. Only internally. | might have discussed it 
with staff, you know, if they were aware of the 


31 (Pages 121 to 124) 


ISLAND COURT REPORTING & TRANSCRIPTION SERVICES 
(808) 933-9800 


OMONDOBRWNE 


Page 125 


project and any potential issues. But the more | 

think -- at that point, | think my interactions or 
research with regards to the project was more with the 
department. | spoke with the department more than | 
think | spoke with the staff, until that matter 

actually came before the City Council. Then it was 
more internally we discussed the project. 

Q. And you mentioned you think you -- or you 
recall speaking with Kathy on the phone. That would 
be Kathy Sokugawa. Is that correct? 

A. Kathy, the acting director of Planning and 
Permitting, correct. 

Q. Did you speak with anyone else at the 
department following this site visit, to your 
recollection? 

A. Not over the phone. | only spoke with Kathy 
initially. | think either before the application came 
before the City Council or shortly before, Kathy may 
have brought in her staff to discuss the project. 

Q. You mentioned that Mr. Yani brought up on 
his own what he anticipated might be opposition to the 
project, concerns or opposition to the project. Do 
you recall specifically what he said that he would be 
doing or the developer would be doing to address those 
concerns? 
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A. No, nothing specific, other than he know 
that a previous development had been, you know, 
opposed by the community and wasn't able to go 
forward, so he was expecting the same, you know, level 
of oppositional concern that would be addressed. But, 
you know, he also -- he also made note of the fact 
that, you know, it is not within his orientation, you 
know, to be adverse -- to take an adversarial position 
with respect to that opposition, but more to make an 
effort to reach out and work with that -- with the 
opposition group to try to address their concerns so, 
at the end of the day, there would be some level of 
compromise. 

Q. Did he give you any sense of his background 
generally? 

A. He told me prior to taking on development, | 
think he was in the solar -- the solar panel business, 
but, you know, with the -- the credits that previously 
were very generous from both the private -- from the 
private and State level shortly being reduced and to 
something expiring, you know, it was no longer a 
viable business for them; and it was an opportunity to 
get into development. And | -- I'm not sure if he 
told me this was their initial attempt at development 
or he had done previous projects. | cannot recall him 
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saying he had done other projects. This might have 
been his initial venture. 

Q. Did he mention any other prior business 
ventures that he's been involved in? 

A. No. No. Just was the solar. | know that 
was in partnership with his father-in-law, Cully Judd. 

Q. How about his background just specifically 
within the north shore community? | think you 
expressed -- or | think you mentioned that he had 
expressed an interest in the community project at the 
basketball court across the highway. 

A. Um-hum. 

Q. Did he mention anything else about his 
background in the community? 

A. No. No. And | think they own property on 
the north shore, because I know he had mentioned that, 
you know, he lives in -- he doesnt live exclusively 
in the north shore, but I think he mentioned that he 
had -- they had property on the north shore. 

Q. Did he give you any background on his 
father-in-law, Mr. Judd? 

A. No, not specifically. | mean, | -- you 
know, plus | know of the Judd family name, you know. 
Other than that solar panel venture that they -- they 
were partners with -- they did -- I'm not sure if they 
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were partners, per se. l'm not sure of the 
structure -- that was -- that was primarily it. 

Q. Did Mr. Yani ever mention contributions to 
any campaigns, either yours or others', during the 
site visit? 

A. No. No. | didn't even think he was 
involved in politics, to tell you the truth, in that 
initial meeting. 

Q. And what gave you that impression? 

A. You get a general sense. | mean, you know, 
having been in office as long as | have, you know, you 
know those who tend to participate in those -- those 
sectors, you know. It's -- you know, for me, having 
been in elected office, it's probably one of the 
drudgeries of being an elected official, having to 
raise money. It's very -- very difficult to do so. | 
can tell you this. | mean, especially if you raise 
the way we raise, local style, you never ask people 
for money, especially for yourself. It's always very 
difficult to ask for yourself. To ask for another 
individual, very easy. 

It was one of the easiest things for me, in 
my tenure on the Council, was to raise money for that 
basketball court, because it doesn't benefit me in any 
way whatsoever. I'm not a beneficiary of the result 


32 (Pages 125 to 128) 


ISLAND COURT REPORTING & TRANSCRIPTION SERVICES 
(808) 933-9800 


OONDOBRWNE 


Page 129 


of that accomplishment, you know. It's for those who 
suffered for over 20 years from a decrepit basketball 
court that should have been rehabilitated long before 
my tenure on the City Council. It's almost -- it was 
almost an embarrassment for me to be an elected 
official, you know, serving the district, to have to 
drive by that and see that every time | went to the 
north shore, right, the fact that I'm in a position to 
make a difference and I'm letting that go. 
So | -- you know, my last year in office, | 

knew the mayor wasn't going to do -- you know, the 
likelihood of that project being done as a State 
project was very minimal. You know, | took it upon 
myself. And you know what? I'm blessed that | was 
able to develop friendships and relationships, you 
know, with not just my constituency but, you know, 
with other agencies and individuals that, when it came 
time for me to ask them to support that project, it 
was relatively easy, you know. We probably -- we 
probably could have made an indoor gym with the level 
of interest we had with that project; because | think 
people in general, they like to support something that 
they can feel good about. 

Q. | want to actually go back to that, to the 
basketball court project. So just to be clear, not 
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speaking about the Hanapohaku project, but the 
basketball court project. And | can tell you're very 
proud of that, and | think with good reason. 

To your recollection, approximately how many 
donors contributed to that project? 

A. It's on the sign. Is the sign still there? 
| haven't been there. The donors are listed on the 
sign. | think they mounted on the project itself. | 
haven't even been there, to tell you the truth, so 
| -- | don't want to guess. But it ranged. | would 
say well over 30 donors, because they came in all 
levels, yeah. Some people only gave us as little as 
$5. | mean, others gave, of course, significantly 
more. But, you know, whether it was $5 or $50 or 
$1000 makes no difference; they all get -- should be 
acknowledged for their willingness to step forward. 

Q. And was Mr. Yani or Mr. Judd -- did they 
ultimately donate to that project? 

A. They wanted to donate, but the Malama 
Pupukea refused to accept their donation. 

Q. And do you know why that was? 

A. | presume because they were concerned about 
what they had proposed on their site itself. And | -- 
you know, | respected that decision. You know, | told 
them that "Thank you," you know, "for your 
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willingness, but," you know, "being that Malama 
Pupukea is our fiscal sponsor, if they didn't feel 
comfortable accepting your donation, then," you know, 
"there's other ways that you can support our 
endeavor." You know, | told them to go ahead and 
empty the rubbish cans when they see it. 

Q. And you mentioned that Malama Pupukea was a 
fiscal sponsor of the project. At the time they 
refused that donation on the part of Mr. Yani or 
Mr. Judd, or Hanapohaku, however it was being 
proffered, do you recall asking any follow-ups as to 
their refusal? 

A. No. No. | mean, | understood. | mean, 
Mr. Yani, you know, when -- | don't think they spoke 
to me directly. | think when one of my staff had 
mentioned that they were willing to make a donation -- 
| don't know who he spoke to in the organization. | 
won't speak on his behalf, but he had told me that, 
"No, Malama Pupukea would prefer not accepting the 
donation from Hanapohaku LLC." And, you know, it 
didn't have to go any further than that. That was 
acceptable to me, you know. They want -- we were 
fortunate to have them as our fiscal sponsor, so it's 
not for me to question whether they wanted to accept 
it or not. 
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Q. How about the next meeting with Mr. Yani? 
Do you recall when your next meeting was after the 
site visit meeting? 

A. A few months after that, perhaps. | think 
when their application was already pending with the 
department, they wanted an opportunity to talk about 
their -- particularly their project. 

Q. And who was at that meeting? 

A. | think was -- might have been Andrew. Just 
Andrew, | think. Might have been Andrew. Perhaps 
Michael Hodge. | cannot recall. Might have only been 
Andrew, | think, himself. 

Q. And did that also take place on HP, the 
Hanapohaku project site? 

A. No. | think when the application was 
already pending, it might have been already in my 
Office. 

Q. And what do you recall occurring at that 
meeting? 

A. He showed me the project plans, the site 
plans, some architectural drawings, | mean, some of 
his outreach efforts. | think he talked about the 
presentations that he had made at some of the 
community organizations, some of the concerns that 
were raised. | think he had already gone before the 
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neighborhood board or was shortly preparing to go to 
the neighborhood board, you know. But primarily, | 
think that was it. You know, he did name the 
consultants that they were working with. | think 
Group 70, | believe, was responsible for the 
application, and if I'm not mistaken, | think Group 70 
might have done their EIS as well. 

Q. Do you know if Terry Lee was notified of 
that meeting? 

A. Not that initial meeting. In subsequent 
meetings, Terry might have been there. | think more 
when the application was already pending before the 
body; then | think that's when Terry got more involved 
at that point. But primary to the actual submittal of 
the SMA application for the Council's approval, | 
don't think Terry was in many of those meetings. It 
was primarily Andrew. Andrew... 

Q. And did Mr. Yani discuss any campaigns at 
that meeting, political campaigns? 

MR. LEWALLEN: Objection, asked and 
answered. 
BY MR. VANDEVEER: 

Q. Actually, I'm asking about a separate 
meeting. So this is post-site meeting, and this is at 
Honolulu Hale, | believe, now. 
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A. No. No, not in that meeting. No. Even if 
he had started to try to discuss that, | would have 
cut him off. 

Q. And why is that? 

A. Because it's not appropriate. It's not 
appropriate. 

Q. You mentioned earlier -- sorry. 

You mentioned earlier you never take notes. 

Did you in any way memorialize that meeting? 

A. | don't know if | took notes itself, because 
it was more just showing me the site plans itself. | 
think it was more just a general site plan. And then 
| think he had talked about potential occupants or 
vendors that he was looking as part of it. | think he 
had talked about what he had envisioned in terms of 
the tenants for the commercial project itself, you 
know, what they were looking at; and a lot of it was 
responsive to a lot of the outreach that he had done 
with respect to who would be viable tenants for the 
commercial center. 

Q. Do you recall if any of your staff attended 
that meeting? 

A. No, |! don't think so. | cannot recall at 
that meeting if there was staff there. If anyone 
would have been, perhaps Mike Sakata. Might have been 
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Mike Sakata if it was already a matter that was 
submitted to the City Council for its review or 
pending submission, because normally, on the purely 
legislative matters, Mike Sakata from my staff would 
have been the lead staff to sit in on the meeting. 

Q. Are you aware of any notes that Mr. Sakata 
took during that meeting? 

A. He might have. He might have taken notes. 
He might have taken notes, but | know Mike; he is not 
a really detailed note-taking guy. 

Q. | just want to circle back to the date. You 
mentioned it was sometime in the months after the site 
visit. Do you recall approximately when this meeting 
at Honolulu Hale took place? 

A. | would say either late spring or early 
summer or around that time schedule. | think -- you 
know, it was definitely after | was reappointed back 
to the chairman's office, because | think -- | believe 
we met in the chairman's office. 

Q. Are there any records of this meeting that 
you're aware of, any records at all? 

A. Only what was -- what was recorded on my 
email calendar. Other than that, | didn't keep a 
physical calendar. | did everything by my email 
calendar and through my phone, because, you know, all 
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emails were synced to our service; so | would always 
have my calendar in front of me primarily through, you 
know, the email calendar on my phone. 

MR. VANDEVEER: So, Brad, if you guys could 
produce that, please. | think it's subject to the 
continuing response for the discovery, that email 
calendar, so that we can -- 

MR. SAITO: So like | said earlier, if 
there's anything on the calendar that we find that's 
responsive, we will turn that over. We're not going 
to go produce the entire calendar over time, but if we 
find anything on the calendar that's responsive, it 
will be included in the disclosure. 

| think we already got the production of 
those records from Mr. Martin's office, so, you know, 
we can look some more, but | think we've generally 
produced everything from City Council and Offices of 
Council Services; so | don't expect that anything more 
will be coming, but we will honor our continuing duty 
of disclosure. 

MR. VANDEVEER: Thank you, Brad. And to my 
knowledge, nothing from Mr. Martin's office has been 
produced thus far. 

MR. SAITO: Like | said, | think we received 
whatever records were determined to be responsive, and 
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we've produced them, so that would suggest that we 
haven't found anything. 

MR. VANDEVEER: Okay. Just to the extent 
that you can go back and look, especially since we've 
sort of focused in on the calendar. 

BY MR. VANDEVEER: 

Q. And | just want to clarify, Mr. Martin, 
we're talking about late spring/early summer 2018, 
correct? 

A. Yes. 

MR. VANDEVEER: Yeah. Thank you, Brad. 

MR. SAITO: Yeah. 

BY MR. VANDEVEER: 

Q. Did you have any subsequent meetings with 
Mr. Yani? 

A. On the project? 

Q. Yes, sir. 

A. Yeah. When the project came before the body 
itself, we met. 

Q. With Andrew Yani? 

A. Andrew Yani, right. 

Q. And when would the next meeting have been 
after this late spring/early summer meeting at 
Honolulu Hale? 

A. | would say -- you know, | would say it's 
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probably just before the application was submitted 
that | think they had checked with the department, and 
the department had given them an indication that the 
application would shortly be submitted for the 
Council's consideration. 

Q. And what did that subsequent meeting consist 
of? 

A. Just update me on the application itself. | 
don't think it was a very extensive meeting, you know, 
just a general meeting to give -- to update me on any 
changes that they had proposed. Other than that... 

Q. | want to go back real quick, if it's okay, 
just to the meeting before that we talked about, the 
late spring/early summer meeting where you described 
Mr. Yani had showed you notes or photographs, 
depictions of the site plan. 

A. Sure. 

Q. Do you recall what those notes consisted of 
specifically? 

A. It was just site plans -- just site plans -- 
that go with the proposed development. He had talked 
about -- | don't think it was marked on the site plan 
itself in terms of potential tenants, but he had 
verbally described to me potential tenants or -- yeah, 
potential tenant interest in the commercial center 
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itself. 

Q. And what was that description? What did 
that description entail? 

A. The type of business, the actual potential 
tenant that perhaps he had preliminary met with. | 
know that there was one -- a -- | think it was a 
primary care service they were looking at, which I 
thought was an excellent recommendation for that site. 
| know he talked about a food establishment, a 
restaurant, as one of the tenants. | think at that 
time, at that meeting, he said he also was willing to 
dedicate space within the commercial center for a 
community-based nonprofit. He was hoping that Malama 
Pupukea would be willing to take that space. | think 
he was proposing to provide that gratis to that 
community-based organization. 

Q. How about food trucks? Did he mention at 
that time that they were seeking to keep six or more 
food trucks on the site as part of the proposed 
development? 

A. He talked about a limited number, a limit -- 

a very limited number. Of course it wouldn't be a 
necessity to have as much food trucks on the site 
itself, but I think prior to the site actually being 
developed, you know, he had expressed their desire to 
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have the trucks on site, because, you know, of course 
I'm sure they had a mortgage on the property itself 
that needed to be settled; so, you know, not only to 
have some type of revenue stream before they actually 
moved forward with construction, they wanted to keep 
the food trucks there on site. 

Q. You said "a limited number." Did he give 
you a specific number? 

A. You know, | cannot recall offhand. | cannot 
recall offhand. 

Q. And did he mention his mortgage during that 
meeting? 

A. No. No, he didn't. 

Q. And you mentioned that these potential 
occupants or vendors were the outcome of Mr. Yani's 
outreach. Did he describe specifically what that was 
responsive to, what outreach he had done and how he 
came to that conclusion? 

A. | think just his general own going out and 
approaching potential tenants, | think, was more of 
his own efforts to go out. And | think it was based 
on some of the meetings that he held with various 
community groups in the area, asking them what they 
felt would be good tenants for the commercial center. 

Q. Did he mention specifically any of the 
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community groups he met with? 

A. He met with Sunset Beach Community 
Association. l'm not sure if he -- those discussions 
also involved the neighborhood board; but, you know, 
he probably had more focused group meetings, | would 
assume, as part of his outreach. 

Q. Okay. So in the subsequent meeting -- going 
back to the meeting, you mentioned that was before the 
application was submitted. Did that meeting also take 
place at Honolulu Hale? 

A. The meeting after -- shortly before the 
application was submitted? Is that what you're 
saying? 

Q. Yeah, the late -- after the late 
spring/early summer meeting, the very next one that we 
had talked about very briefly, was that meeting also 
at city hall? 

A. That would have been -- would have been in 
my office, | think, at that time. 

Q. And | think you also mentioned that that was 
for an update on the project? 

A. Yeah. | think it was more that the project 
was coming forward, and he just wanted to update me, 
you know, in terms if there were any changes. You 
know, there weren't any -- from what I can recall, 
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there wasn't anything significantly different than 
what he initially described to me. 

Q. Do you recall any other details about what 
that update entailed? 

A. No. Nope. 

Q. Did you express any concerns about anything 
that he mentioned in the update about the project? 

A. You know, | just -- | think the only thing 
that | expressed to him was | told him that, you know, 
where were they with resolving some of the issues that 
DPP had imposed upon them with regards to previous 
violations, you know, whether they were working with 
DPP to resolve those issues. That was primarily it, 
you know. 

He told me that they were working with the 
department, you know, continuing to work with the 
department. | think Terry -- Terry could more 
describe what was being done with regards to trying to 
remedy some of those previous, well, issues that 
were -- that caused DPP to issue fines against the 
property. 

Q. And so when you said "Terry," that was Terry 
Lee? 

A. Terry Lee, right. Terry Lee. 

Q. And was he in this meeting? 
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A. He might have been in that meeting, | think, 
at that time. 

Q. And what do you recall Mr. Lee or Mr. Yani 
saying about addressing the concerns of DPP during 
that meeting? 

A. | think primarily their efforts to work with 
the department to resolve their concerns. | think one 
of the issues that they had talked about, or one of 
the resolutions to ultimately resolving those 
outstanding concerns, was the process that they were 
presently going through with getting the SMA 
application for the property, that it would address a 
number of issues that DPP had identified initially, 
and ultimately, that would, you know, put those to 
bed. 

Q. And what issues specifically would getting 
the SMA address? 

A. For the SMA itself? | think it was -- it 
was the prior SMA minor permits that were issued. 

Q. And so it was your understanding that going 
after an SMA major permit would address the issues 
that DPP had raised? 

A. Would address some of the issues. | don't 
know if it would address all of the issues. 

Q. And what was your knowledge at that point of 
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the SMA minor permit? 

A. | know that's an administrative permit that 
totally is within the discretion of the department. 
That wouldn't even come before Honolulu City Council. 

Q. I'm speaking specifically about this project 
site. There were actually several SMA minor permits. 
What was your knowledge of the SMA minor permits for 
this specific site, the Hanapohaku site? 

A. Other than they were granted? 

Q. Yes. 

A. That's primarily it. Again, like | 
mentioned, those are totally within the discretion of 
the department. They would have never come before us 
or even been brought to our attention unless the 
department made a conscious effort to bring it to our 
attention. 

| can say offhand, in all of my years 

sitting on the Council, | don't know of any occasion 
where the department has come before my office to 
advise me that they're considering an SMA finding 
application, because it's totally not within their 
prerogative or -- not necessarily prerogative, but 
it's totally what they considered purely an 
administerial action on their part. 

Q. Were you aware that any prior SMA minors for 
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this project were denied or withdrawn? 

A. At what point? Maybe during the testimony, 
when the SMA major came before. And DPP might have 
shared that they might have checked. | cannot recall. 
But ultimately, they did approve SMA minors for the 
project. 

Q. Did Mr. Yani or Mr. Lee disclose that to 
you, that any prior SMA minors were denied or 
withdrawn, either at this meeting that we're talking 
about or anytime prior to that? 

A. Not that | can recall. | know there were 
issues with the SMA minor as to whether they were 
fully compliant with all of the conditions. 

Q. And was any staff person present at this 
meeting? 

A. If anybody, would have been Mike Sakata, 
because already -- you know, like | said, if it's an 
issue that involves a legislative matter that is 
either pending or will be shortly pending before the 
body, it would have been Mike. 

MR. VANDEVEER: Okay. I'm going to go ahead 
and break for lunch here, guys. We're actually a 
little bit late. So I want to come back -- does a 
half an hour work for everybody? 

MR. LEWALLEN: That's probably ambitious. 
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MR. VANDEVEER: Yeah, let's try to come back 
on the record in half an hour, if we can. And we'll 
go off. 

MS. LUKE: So 1:15, Tim? Is that what 
you're looking at? 

MR. VANDEVEER: 1:17. 

MS. LUKE: Okay. 

VIDEO SPECIALIST: The time is now 12:47. 
Off the record. 

(Recess ensued from 12:47 p.m. to 1:34 p.m.) 

VIDEO SPECIALIST: Counsel, please stand by. 
Back on the record. 1:34. 
BY MR. VANDEVEER: 

Q. Okay, Mr. Martin, | want to jump back to a 
phone call that you had mentioned following your site 
visit to the Hanapohaku project site, that very first 
site visit you mentioned that Mr. Yani took you around 
the site. 

And when you spoke with Kathy Sokugawa by 
phone after that site visit, did she mention to you 
that the SMA minor permits that had been granted for 
the property were after-the-fact permits? 

A. It was actually in a second -- after my 
second meeting with Andrew that | contacted Kathy. 
And | think Kathy had mentioned they were after the 
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fact; but, you know, it's not unusual, | can say, with 
a lot of projects in Honolulu. 

Q. And did she mention at that time that all of 
the development that had been done on site before 
their SMA minor permits had been done without permits? 

A. Well, obviously, if no permit was issued, if 
they're an after-the-fact, it's an indication that the 
appropriate permits were not obtained prior to the 
work being commenced; so it had been just a mere 
mention of the fact that they were after the fact. | 
don't think we had any further discussion. 

Q. And when you voted to approve the project, 
to your knowledge, had any outstanding violations been 
addressed? 

A. | know they were being addressed. As to 
whether they were all reconciled, | don't think they 
were all reconciled at that particular point, no. And 
| think that was an issue that perhaps PPP had 
mentioned, but | didn't think it was an overriding 
concern by the mere fact they submitted the 
application for the Council's consideration. 

Q. Can you clarify what you mean by that? 

A. | mean, you know, if the department felt 
that it was imperative that those fines were settled 
first, before forwarding the SMA major to the Council 
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for its consideration, that application would not have 
been submitted before the body. The fact that they 
chose to move forward was an indication that although 
they were still outstanding, that they were being 
resolved through the process. 

Q. How about as of December 2018, when you 
testified that you became a private citizen again? To 
your knowledge, had any outstanding violations been 
addressed by that time? 

A. | wouldn't know. | wouldn't know. 

Q. And when you voted to approve the project, 
to your knowledge, had all of the outstanding fines 
been paid? 

MR. LEWALLEN: Objection, asked and 
answered. 

THE WITNESS: | agree, asked and answered. 
BY MR. VANDEVEER: 

Q. I would make a distinction between any 
violations and any fines. 

A. Well, | guess | would look at them both 
collectively, so... 

Q. And so your answer about the violations 
that -- 

A. |think you got to -- you got to clarify 
when | voted to approve from when the Council voted to 
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approve the resolution. As | recall, that resolution 

was approved in committee. We always had -- did have 
a vote 5-0. And when it came to the full body, that 

was also approved 9-0; so it's not just my one vote 

that approves the project. 

Q. lunderstand, Mr. Martin. My question was 
when you voted to approve the project; so I'm talking 
about your vote in particular as part of that 
deliberative body. 

To your knowledge, as of the time when you 
testified you became a private citizen, that is, 
December of 2018, had the fines been addressed at that 
time? 

A. |wouldn't know. | wouldn't know. | assume 
probably not, but | cannot say for sure. 

Q. It's your testimony -- just correct me if 
I'm wrong -- that the SMA major would not have been 
recommended by DPP if, indeed, these violations or 
fines were an issue? Is that fair? 

A. My presumption is if those particular 
issues, the fines and violations or the citations, was 
an overriding factor in the department recommending 
that the SMA major not be approved and not be 
forwarded to the Council, then it would not have come 
before our body. They would have denied it. 
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Q. Solguess -- 

A. Would not have moved it forward at that 
time. 

Q. Say that again? I'm sorry. 

A. Would not have moved it forward at that time 
when all those issues were resolved if they felt that 
that was a relevant factor in their recommendation. 

Q. I guess my question -- sort of overarching 
question is how would an SMA major make violations 
that occurred under an SMA minor better? 

A. You know, that's a -- 

MR. SAITO: Objection -- 

THE WITNESS: -- question that -- 

MR. SAITO: -- that's argumentative, and it 
lacks foundation. 

THE WITNESS: Yeah. You know, and | would 
respond that you should talk to the department, 
because, really, it's within the department's arena 
more than the City Council. You know, we don't impose 
any fines, we don't impose any violations, nor do we 
track those things. | mean, it's solely within the 
responsibility of the department. That's what they're 
chartered for, and that's what they do. 

BY MR. VANDEVEER: 
Q. But it was the department that made the 
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recommendation to the Council, correct? 

A. Yes. 

Q. Whether or not there are violations or fees 
outstanding, is that something you typically want to 
know about before voting on a project? 

A. Yeah. Of course. | think every member 
would want to know that. 

Q. Would you consider developing without a 
permit to be a major violation? 

MR. SAITO: Objection -- 

MR. LEWALLEN: Objection -- 

MR. SAITO: -- incomplete hypothetical, 
lacks foundation. 

MR. LEWALLEN: Join. 

THE WITNESS: You know, | would have to 
defer them to the department. You know, | -- | have 
to say | put a lot of faith in the department's 
recommendations and advisory coming forth. 

BY MR. VANDEVEER: 

Q. Did you ever ask about any of the fines? 

A. Notat the hearing, no, | did not. 

Q. How about at any time you met with Mr. Yani, 
either during the initial introduction, the site 
visit, the subsequent meeting at Honolulu Hale, or the 
update meeting that we discussed shortly before the 
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lunch break? 

A. |don't know with Mr. Yani. More, | think, 
might have been with Terry Lee in terms of what was 
being done on the part of the applicant to resolve the 
outstanding issues. 

Q. What was his response to that -- 

A. They were working towards resolving it. | 
mean, going through the process, working very closely 
with the department, as well as the department's legal 
counsel, to address those issues. 

Q. And do you ever recall following up to 
determine whether or not they had, in fact, followed 
up on those fines? 

A. No, not after | left the Council. | didn't 
follow up. 

Q. How about while you were still on the 
Council and subsequent to that conversation with 
Mr. Lee? 

A. No. Ican'tsay I -- | did. I did not. | 
mean, the application before -- came before us. You 
know, | can't recall the testimony that the department 
gave at that time, what was the level, what was the 
actual testimony given. | can say it wasn't an issue 
that they identified in their testimony, in their 
recommendation going forward. If it was, I'm sure 
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that some of the members of the Zoning Committee would 
have asked questions relevant to that particular 

issue, but | don't think even -- none of the committee 
members asked any questions, if | can recall; but I'm 

not sure. 

Q. Knowing what you knew as far as the fines 
through your contact with Ms. Sokugawa or either the 
update you got from Mr. Lee, did you ever inquire with 
the DPP as to why they would not have brought this up 
during the major recommendations? 

A. No, | didn't. No, I didn't. 

Q. And was the meeting -- the update meeting 
subsequent to the first meeting you had with Mr. Yani 
at Honolulu Hale, was that the first time, to your 
recollection, that Mr. Lee was involved? 

A. Can you ask that question again? 

Q. Sure. Of course. 

When was the first time you recall Mr. Lee 
being a part of this project? 

A. |think when he came into my office with 
Andrew was the first time | actually know that -- and 
it's not Lee. | think it's the firm that was actually 
working with Andrew on the project. 

Q. And during your time on the Council, was 
there any other representative from the firm -- and by 
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"the firm," | assume you mean Sullivan Meheula and 
Lee -- was there any other representative of the firm 
that visited your office or that you discussed this 
project with? 

A. No. 

Q. And what was your understanding as to 
Mr. Lee's role in this project? 

A. | think he was their legal -- legal counsel. 

Q. Going back to the DPP recommendation to 
approve the SMA major, in your experience, has that 
ever happened before, that D -- has it ever happened 
that DPP declined to forward a proposal if the fines 
were not resolved? 

A. You would have to ask the department, 
because, | mean, if they didn't forward the 
application, we would have no knowledge whatsoever as 
to what that issue was or why that application wasn't 
submitted. I've never known them to extend that level 
of courtesy to say, "You know what? We're not moving 
an application forward because of certain issues that 
we have with that application." | don't recall for 
any project, SMA project, that we've approved. 

Q. Have you ever had a developer or a 
constituent talk to you about DPP not forwarding a 
proposal based on fines? 
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A. No. 

Q. Do you recall any other project where the 
issue of unresolved fines was an issue? 

A. No, not that -- not to my recollection. 

Q. What do you know about the company called 
Group 70 or G70? 

A. | know they are a very top-level planning 
and consulting agency. They do outstanding work, in 
my opinion. 

Q. Do you know anyone personally that works 
with Group 70? 

A. | know Jeff Overton quite well and, prior to 
that, George Atta, who was one of the principals at 70 
before joining the City. | knew George. But other 
than those two -- | mean, other than -- yeah, | don't 
know any of them other than through email 
communications. 

Q. And how -- sorry, go ahead. 

A. No, go ahead. 

Q. How do you know Jeff Overton? 

A. | know Jeff Overton -- | met, actually, Jeff 
before | worked with him through Group 70 on the City 
Council, actually, because Jeff's daughter paddled 
canoe for my son when my son was the coach for the 
paddling team. That's how | initially met Jeff and 
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his wife. 

Q. And when was the first time you recall -- 
actually, let me back up. 

Did you ever meet with Mr. Overton, either 

alone or with others, regarding this project? 

A. Jeff might have come to one of the meetings, 
| think. He might have accompanied Andrew to one of 
the meetings to describe the work they were doing, 
what they were planning, how they were addressing some 
of the issues. He -- maybe on one or two occasions, 
but not in every meeting. He wouldn' be there in 
every meeting. 

Q. In your experience on the City Council, did 
the City Council ever deny an SMA major application? 

A. Ican't recall all of the ones that have 
come before us, but | don't think we've ever denied 
any. 

Q. Have you ever personally voted against an 
SMA major application during your time on the Council? 

A. |don' -- | don't think | voted against any 
SMA major application before the Council. | don't 
know if any member has, to tell you the truth, Tim. 
You have to check the record, but | cannot recall. 

Q. I know | asked earlier about your awareness 
as to DPP not accepting an SMA major application. 
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Aside from what you might have found out through the 
DPP, have you ever seen -- or ever -- I'm sorry -- 

have you ever been aware of DPP recommending to not 
accept an SMA major application? 

A. Not that I'm aware of, but I'm sure they 
have. 

Q. And what makes you sure of that? 

A. Oh, they don't approve everything that comes 
before them. Anyone who has worked with DPP can 
express their frustration as to the difficulties it is 
to get a project through that agency. You know, they 
do their job. They do their homework. It's not a 
threshold that's easily satisfiable. 

Q. And can you explain that? What do you mean 
by that, as far as the threshold for the DPP, as far 
as -- 

A. They do -- they do what they're trying to 
do, what they're responsible for. Any application 
that comes before them, they have to ensure that that 
application meets all the requirements of the law 
itself for whatever application they're applying for. 

And that's why, you know, they do a very thorough job. 
Probably take much longer than the development 
community or even the homeowner would hope that they 
do, but, you know, that's what they're responsible 
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for. They take their job very seriously. And | think 
for my time on the Council, | valued that ability and 
willingness to put in that effort. 

Q. So in your opinion, it's important the DPP 
take its time in reviewing permits and approvals? 

A. They take whatever time is necessary, yeah, 
to ensure that all the t's are crossed and the i's are 
dotted. 

Q. You mentioned that you were sure that DPP 
recommended not accepting an SMA major application, 
you know, for the reasons that you mentioned, the 
threshold and requirements. Are you familiar with any 
examples from your district, District 2, where they 
didn't -- where they -- 

A. | never -- 

Q. -- recommended not accepting an SMA -- 

A. You know, | never really received any 
complaints from anyone who has applied for an SMA 
major who was denied. | never received any 
information directly from DPP identifying any projects 
that were denied, so, you know, | wouldn't know. You 
would have to actually ask DPP. 

Q. Did you follow any of the DPP process before 
their recommendation? 

MR. LEWALLEN: Objection, vague and 
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ambiguous. 

MR. SAITO: Join. 

THE WITNESS: When you say "follow their 
process," what do you specifically mean? 
BY MR. VANDEVEER: 

Q. Did you attend any meetings before the 
recommendation -- 

A. No. 

Q. - pertaining -- 

A. (Inaudible). 

COURT REPORTER: l'm -- 
BY MR. VANDEVEER: 

Q. I'm sorry. | didn't hear the last part of 
your answer. 

A. | don't think any Council member does. It 
was -- it was solely within DPP's arena. We don't get 
involved. We stay out of it. If they do invite us to 
participate, more than likely it will be a staff to 
participate, just to sit in, not to have any input, 
but just to get information on any particular project. 
| mean, | think it's rare for the DPP to actually 
invite someone from the Council at that stage. 

Q. Butjust to be clear, you met with the 
developer before the permit came to the City Council. 
Is that right? 
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A. Atthe developer's request, yes. If he 
didn't ask for a meeting, | probably would have never 
met with him. 

Q. Were you copied on any emails to the DPP 
before the application came to the City Council? 

A. Who would that be? | don't recall receiving 
any emails; but you would have to check the record. | 
mean, Tim, we get over -- we get hundreds of emails on 
a daily basis. It's impossible for me to recall 
everything that comes before me. 

And, you know, the way the system is 
structured, with regards to a Council member, we have 
a general email address that a lot of people respond 
to that the individual Council member does not see. 

He can see -- he or she can access that general email 
address, but more often, it's the staff that reviews 

that email, and if it's pertinent to where a Council 
member should see that email and respond personally, 
then it would be forwarded to the member. 

Q. Do you recall or did you have any 
conversations with Kathy or her staff at DPP before 
the application was submitted to Council? 

A. Yeah. | did mention that to you, that | did 
talk to Kathy over the phone about the -- you know, 
whether the application was pending or whether there 
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were any issues. | think I've already mentioned that. 

Q. Okay. So just to go back also to the 
meetings with Mr. Yani and Mr. Lee, how many meetings 
did you have with Mr. Yani or Mr. Lee before the 
application was submitted to Council? 

A. I'd be only guessing. | would say probably 
four to six meetings, | would say, maybe. Not very 
long meetings, very short. 

Q. And I think -- correct me if I'm wrong. | 
think we've spoken about -- including the first 
introduction meeting, | think we've spoken about four 
meetings total -- 

A. Um-hum. 

Q. --with Mr. Yani or with Mr. Lee as well. 

Are there any meetings that you haven't 
mentioned yet that you recall? 

A. No. No, I... 

Q. Sodo you recall a meeting subsequent to the 
update meeting before the application was submitted to 
Council? 

A. | think we met -- we probably met in my 
office while the application was pending, was already 
submitted, and was going to come before the body. 
Either that or was shortly before it was submitted. 
think the developer had gotten some indication from 
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the department that the application was forthcoming, 
was going to be forwarded to the Council. 

Q. And what did you discuss in that meeting? 

A. Just -- just a notification that "Our 
application is coming forward," you know. Like any 
project that comes before the City, a development 
project, normally the development team will ask for 
the Council members' consideration as the project 
comes before the body, just as the opposition would 
ask the Council member to deny that application if 
they have opposition or concerns. 

Q. And do you have any recollection as to what 
you might have asked them regarding their request for 
consideration? 

A. No, other than "I look forward to receiving 
the application from the department and will take a 
look at it." And, you know, they would be referred to 
the Zoning Committee for a subject matter hearing, and 
if it requires a subject matter hearing, then it will 
come before the body for approval. 

Q. Did you mention to them at that time or 
anytime -- that is Mr. Yani or Mr. Lee -- that you 
would be attending the Zoning and Housing Committee 
meeting regarding -- 

A. NO. 
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Q. -- this project? 

A. Nope. 

Q. Did they mention anything pertaining to the 
timing of the application or your deliberation 
thereof? 

MR. LEWALLEN: Objection, vague and 
ambiguous. 
BY MR. VANDEVEER: 

Q. Did they make some -- 

A. The only thing -- 

Q. I'm sorry -- 

A. The only thing they asked for is the same 
consideration any other developer asked when their 
application comes before the City is that the Council 
takes -- takes it into consideration and, if possible, 
to put it on the agenda within a timely fashion. They 
were no different. They didn't ask for anything any 
other development team would ask for in a similar 
situation. 

Q. What do you mean by "timely fashion"? 

A. You know, when there's an opportunity at the 
next scheduled hearing to put it on the agenda for the 
members’ consideration. Nobody wants their 
application to sit -- see, when -- you got to 
understand, Tim, before that application has come 
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before our body, it has gone to either -- literally 
months, if not years, of review at the administrative 
level. You know, with any -- like anything else, time 
is money, you know, for a development project. You 
know, they investing significant amount of resources 
to get their project moving ahead, you know, so of 
course, when it gets to the Council's level, they're 
just asking that we take a look at it and move it 
along in a timely fashion. They don't want to go 
through another process that will take months or 
years, you know, to get a project approved. Nobody 
wants to be in a situation like Koa Ridge. 

Q. And from your recollection, how long had 
this particular project gone through review at the 
administrative level? 

A. You know, | couldn't say how long they had 
it, but | know they've been working on the project, 
per se, well over a year, | would say. | mean, the 
fact that they, you know, had the SMA minor permit 
after-the-fact approved, so | would think from that 
point forward, they already had been working with the 
department. 

Q. Did Mr. Yani or Mr. Overton or Mr. Lee ever 
mention that time is money? 

A. No. They don't have to. | know that, you 
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know? It would be beneath them to have to mention 
that to me. It's not necessary. | mean, they would 
think I'm totally ignorant of the process. 
Q. To your understanding, were Mr. Yani or 
Mr. Overton or Mr. Lee aware of the Council's schedule 
in regards to when you would be termed out of your 
time on the City Council? 
MR. LEWALLEN: Objection, calls for 
speculation. 
MR. SAITO: Join. 
THE WITNESS: I'm not sure if they were 
aware. | know Terry was aware only because, you know, 
Terry also was appointed by myself to the HARD board, 
so, you know, he probably more than anyone was 
familiar with my term sunsetting at the -- at the end 
of 2018. And, you know, | think -- you know, | had -- 
most people -- | mean, it was well publicized during 
that last year that | was terming out, | mean, so | 
don't think it was a secret. 
BY MR. VANDEVEER: 
Q. Was it ever discussed overtly? 
A. That was muffled, Tim. 
Q. Sorry. 
Was your terming out ever discussed overtly 
during these meetings? 
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A. Nope. No. 

Q. Could the project have been considered by 
your successor, Ms. Tsuneyoshi? 

A. Sure. Ifthe Council had not taken action 
on that resolution while | was still sitting on the 
Council, it would have carried over. It would have 
carried over. 

Q. Was there any -- using -- sorry, I'll ask 
that again. 

Was there any express reason to get the 
project approved by the end of your term? 

MR. LEWALLEN: Objection, calls for 
speculation, lacks foundation. 

MR. SAITO: Join. 

THE WITNESS: Was there any reason 
articulated to me? 
BY MR. VANDEVEER: 

Q. In these meetings, correct. 

A. No. No, other than, you know, they had -- 
they asked for my courtesy that, when the matter comes 
before me, if | would take a look at it and move it 
along in a timely fashion. That's it. It's no 
different than any other developer asking me for the 
same level of courtesy, you know. 

And I've never purposely held up a project. 
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When it comes on my desk, if it has been reviewed by 
the department, a recommendation has come forward for 
the Council's consideration, | put it on the calendar. 
And there are times where a Council member, if it's 
a -- if it's a project that they have concerns on, 
will ask -- come in and ask me if we can perhaps 
delay, we'll review this matter, or grant the project 
various extensions; but, you know, other than that, 
no, nothing unusual. 

Q. What if there are community objections to 
the application? Would that give you more pause to 
give time for the Council to review it and kick it 
back to DPP, possibly? 

MR. LEWALLEN: Objection, incomplete 
hypothetical, calls for speculation. 

MR. SAITO: Join. 

THE WITNESS: To send it back to DPP? 
Normally, you know, in my time on the Council, if 
there was a project that | felt had significant 
community concerns that warranted the project not 
moving forward, | would vote against it or recommend 
that it not be moved forward and -- and, for lack of a 
better term, kill the project then and there. 

BY MR. VANDEVEER: 
Q. And can you explain what you mean by 
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"significant community concerns"? 

A. | mean overwhelming community concerns. | 
mean, significantly, you know, and especially if the 
department's position, | felt, wasn't particularly a 
strong position and that it didn't reflect the 
overriding concern of the community at large, and even 
if they made a good argument. There have been 
instances where I've gone out in the district and 
actually visited with the opposing parties or the 
concerned parties, visit the project site and, based 
on my own assessment, had recommended that the project 
not move forward. 

Q. Sol guess what I'm asking by what you mean 
by "significant community concerns," you mentioned 
“overwhelming.” Are you talking about numbers of 
people, or are you talking about the content of their 
opposition? 

A. | think -- you cannot really just go with 
numbers because of the way that the social media is 
structured now. You know, you have all of these 
online petitions, and in many instances, a lot of 
people sign on the petition has no relevant 
understanding of the issue at hand; so | don't put 
much value in those type of community advocacy 
opposition. You know, | really look at the testimony 


42 (Pages 165 to 168) 


ISLAND COURT REPORTING & TRANSCRIPTION SERVICES 
(808) 933-9800 


ONOURWNE 


Page 169 


that's given at the hearing, any type of 
individualized email or letters or phone calls that we 
receive. 

You know, there's no specific science that 
you have to meet a 50 percent threshold. You know, a 
lot of it is based on my actual visit to the project 
site itself. If | just felt it wasn't a good fit, it 
didn't feel right, you know, I just wouldn't feel 
comfortable supporting it. 

Q. How about community comments in support of a 
project? Do you put value in the types that you 
described, boilerplate or online petitions? Do you 
put value in comments that support a project, not just 
that oppose it? 

A. {can tell you that it's rare that we 
receive those online petitions for a project that 
people support. It's extremely rare. It's always 
those who oppose a project are very well organized in 
generating that type of platform. 

Q. Do you recall any boilerplate comments 
received in support of this project in any phase of 
your consideration? 

A. |--| cannot recall. Not on the level of 
those Change.org type of petitions. | don't think it 
was, you know, either for or against the project. You 
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know, | don't think that was -- the testimony -- | 
mean, that level of testimony wasn't as significant 

as -- as, for an example, the Ko'olauloa Sustainable 
Communities Plan. You know, that one was far more 
significant; and that's actually one instance where 
you did have people participated in that more 
generic-generated type of testimony. Both sides, the 
supporters and the dissidents, were very well 
organized in that respect. 

So, you know, you cannot place any value or 
any greater weight on either side. You just got to go 
with the more individualized testimony that's offered 
by the constituency. 

Q. So the substance of the testimony? 

A. Yeah, the substance and actually 
understanding the area, the project. You know, | 
think that's where the Council members or the Council 
members’ staff have to make a concerted effort to get 
out to their district and just get a good overall 
pulse of where the community stands on any particular 
project. 

Q. What is your recollection of the testimony 
received for the project? 

A. There wasn't that much testimony. There 
wasn't that much testimony. | can say that on the 
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record. 

Q. And what is your recollection of that? 

A. | think there were a few in opposition and 
then maybe a little more in favor. It wasn't 
significant. I'd say maybe five or six in support, 
maybe two or three in opposition. That was it. 

Q. Just want to clarify. Are you talking about 
oral or written testimony or both? 

A. Atthe hearing itself. At the hearing 
itself. 

Q. I'm sorry. Which -- 

A. I can't recall from the written testimony, 
Tim, to tell you the truth. You know, | know at the 
hearing itself. 

Q. This is the full Council hearing that you're 
talking about? 

A. Atthe Zoning Committee hearing as well as 
the full Council. 

Q. Okay. And to your recollection, what was 
the theme of those who testified in support of the 
project? 

A. Support? 

Q. Yes. 

A. | thought that, from my recollection, was 
generally that they -- they thought it would be a good 
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project for the area, that it would help, | guess, 

serve their constituency. Again, | think some of the 
potential tenants for the commercial center, the ones 
who testified in support of the project, had mentioned 
that they -- they felt they would be good tenants 

for -- for that district. That was the -- pretty much 

the supportive testimony that | can recall. 

Q. And you mentioned they testified that it 
would help. How did they testify it would help the 
project? 

A. | think, you know, like the -- had 
mentioned, the primary care -- primary care facility 
in the district. | mean, if you know that area, in 
between Kahuku Hospital and Wahiawa General, there's 
really no primary care or emergency care facility. 
And it's a fairly expansive area. You know, when it 
comes to life-or-death issues, mere, you know, seconds 
make a difference, so having the access to health 
care -- a primary health care provider out in the 
area, you know, | think was a welcome -- welcome 
service. 

And, of course, you know, a good sit-down 
restaurant in the area as well was something that 
people felt would be a good fit for the -- for the 
project. 
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And there was, actually, some -- I think one 
or two might have testified that they enjoyed having 
the lunch wagons there. 

Q. And you mentioned that, you know, to your 
recollection, the folks who testified in support said 
they would be good tenants. | just want to clarify, 
were they saying they themselves would be good 
tenants -- 

A. No. 

Q. -- or those who were being proposed as 
tenants? 

A. Those that were being proposed. It actually 
wasn't the proposed tenants themselves. 

Q. To your recollection, how many who testified 
in support, either oral or written, had financial ties 
to the project or to the tenants? 

MR. SAITO: Calls for speculation. 

THE WITNESS: Yeah, | wouldn't know that. | 
wouldn't know that. 

BY MR. VANDEVEER: 

Q. Through their testimony, if they, for 
instance, mentioned that they worked at the project 
site, would you have been aware of that? 

A. You know, at the hearing itself, | don't 
think anybody who had worked on the project site had 
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testified, only because it's not -- not very easy to 
get to Honolulu Hale to testify in person, especially 
coming from the north shore; but they might have 
provided email testimony to that effect. 

Q. Do you recall any tenants testifying -- any 
tenants who were currently on the site testifying 
about the proposed development? 

A. No. None of the lunch wagons -- | don't 
think none of the lunch wagon operators were there. | 
think they would have lost a lot of revenue being on 
the site, being at Honolulu Hale as opposed to at the 
lunch wagon. 

Q. Did you read the written comments for either 
hearing, either the Zoning and Planning or the full 
Council hearing? 

A. Yes. 

Q. And what do you recall from that testimony 
for those who supported? 

A. [think | already mentioned what | recall 
from those who supported the project. 

Q. Can you further describe? Is there anything 
else you recall -- 

A. NO. 

Q. --from all the written commenting? 

A. [think | gave my response -- an appropriate 
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response. | mean, l... 

Q. How about -- 

A. |don't need to add anything more to that. 

Q. How about from those who opposed the 
project? 

A. Yeah. | mean, | read the comments, Malama 
Pupukea, their concern. You know, it was an issue 
that | think was consistent with respect to their 
consideration when the matter came before the City 
Council. It was an issue that the department 
addressed directly at the hearing itself and felt that 
that issue was -- was addressed in the department and 
that there was nothing that was pertinent or 
imperative to delay a favorable consideration of the 
application itself. That's what | can recall. 

Q. Do you recall ever following up on any of 
the concerns expressed by those who testified in 
opposition to this project? 

A. Yeah. | think | was the one who raised 
those concerns directly to Director Sokugawa when she 
came up and testified. No other member did, but | did 
ask her if she was aware of the testimony being 
offered by Malama Pupukea and whether there were 
issues within her expert opinion that should delay or 
warrant a jurisprudence as part of the department's 
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review. 

Q. And what was her answer as to how DPP or the 
developer would address those concerns? 

A. My recollection is she said she was aware of 
those concerns, that there were issues that the 
department had taken a look -- look at and felt that 
they -- that they were properly addressed, and for 
that reason, they are offering the application for the 
Council's consideration. 

Q. Did you ask Ms. Sokugawa how it had been 
properly addressed? 

A. No, didn't. 

Q. Did you ever follow up on the concerns of 
those opposed who submitted testimony in opposition to 
the project? Did you ever follow up on those concerns 
with those -- they themselves, those who actually 
testified? 

A. | didn't directly. | think my staff might 
have met with those who had concerns about the project 
itself. | think Heidi Tsuneyoshi might have met with 
Malama Pupukea. | can't -- | think she met with them 
on a number of occasions. Mike Sakata may have as 
well. 

Q. And do you recall what the outcome was of 
Mr. Tsuneyoshi's supposed meeting with Malama 
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Pupukea -- 

A. | mean, they outlined their concerns with 
her that she -- and then shared that with me. | 
reviewed their concerns, | reviewed the application 
and the recommendations by the department, and that 
was the extent of it. 

Q. Are there any meeting notes for this -- this 
meeting you're describing between Ms. Tsuneyoshi or 
Mr. Sakata that you're aware of that -- 

A. No. You would have to ask them. | mean, 
| -- | know Heidi probably has notes. Heidi is a 
vigorous note-taker. You know, | don't know if she 
still has those notes. You can request it from her. 
Probably to some lesser degree, Mike might have some 
notes as well. 

MR. VANDEVEER: So, Brad, you know my next 
question here, so -- and | understand what your 
response is going to be, but | just want to make 
sure -- 

MR. SAITO: Yeah, it's the same answer. 

MR. VANDEVEER: -- that I've asked. 

MR. SAITO: We've asked our clients to 
produce records. They've produced what they have 
identified as responsive to your request, and we have 
produced and will continue to produce, but, you know, 
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we have what we have, and we find what we find. | 
can't -- | don't have any knowledge of seeing those 
particular notes. So, | mean, I'll ask, but it kind 

of is what it is. 

BY MR. VANDEVEER: 

Q. Mr. Martin, did you ever personally meet 
with the concerned community who was opposed to this 
project? 

A. No,I--I didn't meet with them. No. You 
know, as I've always said -- and | think | might have 
told you this -- you know, meeting with any member of 
my staff is just as good as meeting with me, you know. 
If -- no constituent should feel like, in meeting with 
a member of my staff, given the limitations of my 
schedule, that the gist of the meeting wouldn't be 
conveyed to me. That's their -- that's what they were 
hired to do. That's what they're responsible for. 

Q. Do you recall any specific concerns that 
were raised by those opposed to the project? We can 
start with Malama Pupukea-Waimea. 

A. | think their concern was protecting Sharks 
Cove, the impact that the project could have on Sharks 
Cove, but | cannot -- | don't know -- | cannot cite 
the specific concerns. You know, it's been a number 
of years, | think, since I've taken a look at the 
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specific concerns they put forward; but in general, | 
think the impact the project would have on Sharks 
Cove. That's the gist of the concern they expressed. 

Q. And was it on the environment at Sharks 
Cove? 

A. Primarily. You know, | think more the 
concern of any potential impact, environmental impact, 
on Sharks Cove. And that was the primary concern 
expressed. 

Q. Do you recall any concerns expressed about 
the traffic impacts of the proposed development? 

A. No, | don't recall that, but it could 
have -- could have been addressed. | mean, it could 
have been communicated. But, you know, to tell you 
the truth, having been out -- having been out there, 
and especially in that particular year, as often as | 
was, you know, even if it was expressed with them, it 
would have had a less of a -- less of impact on my 
consideration than the environmental issues. 

Q. | want to jump back to an earlier thread 
that we had going that pertains to the noncompliance. 
That is, the violations, the fines pertaining to this 
proposed development. Under what factual 
circumstances regarding noncompliance would it take 
for your committee to disprove an SMA permit? 
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MR. SAITO: Objection, calls for a legal 
conclusion, argumentative, lacks foundation. 

MR. LEWALLEN: You're asking the witness to 
create your own hypothetical too. 

THE WITNESS: Yeah, you can move on. 

BY MR. VANDEVEER: 

Q. What level of scrutiny, if any, does your 
committee or the Council apply in reviewing an SMA 
permit? 

MR. SAITO: Objection, lacks foundation, 
calls for a legal opinion. 

THE WITNESS: | cannot speak on the behalf 
of any other members. You know, | can only speak on 
behalf of myself. | can say that any project that 
comes before us, especially if it's a project within 
our district, you know, we make the time and effort to 
take a look at the application itself and do -- doa 
review, you know. And it might not necessarily be me 
myself, you know, just me on my own, but primarily 
through the staff, where they would go through the 
application, identify any particular issues that 
should be called to my attention. 

Some members operate where they have the 
staff review and offer a recommendation. | don't ask 
that of my staff. | just ask them to summarize what 
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are the outstanding issues on that particular 
legislative matter that comes before me, and then I'll 
make my own opinion as to whether to vote for or 
against the project. 

BY MR. VANDEVEER: 

Q. | just want to be clear as to when you first 
became aware of the proposed development. 

A. When initially | met with Andrew, Andrew 
Yani. You know, | -- | mean, | drove by the site. | 
know there were more lunch trucks -- lunch trucks than 
were there previously, but | did -- | didn't have a 
firm understanding of what was the overall intent at 
the end of the day with respect to the development of 
that site until | had that initial meeting. And that 
was only a brief general introduction, because the 
discussion then was more about my own project across 
the street as opposed to their project, you know. 

He was -- he had the consideration to 
understand | was there primarily because of our 
community service project than, per se, his project, 
but it was an opportunity to introduce both himself 
and Cully to me and ask -- you know, ask for my 
consideration to meet at a subsequent date where he 
could articulate exactly what they were proposing for 
the project site. 
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Q. Did you personally attend any Sunset Beach 
Community Association meetings where the proposed 
project was discussed? 

A. No. No, | think my staff was at that 
meeting. 

Q. Did you attend the meeting of the Sunset 
Beach Community Association in January of 2019? 

A. 2019, | was out of office already. 

Q. lunderstand. 

A. Sol would find no reason to go out. That 
would be disrespectful to the elected Council member 
of the district. 

Q. Were you aware that during that January 2019 
meeting, the Sunset Beach Community Association 
unanimously passed a motion in support of the lawsuit, 
the Save Sharks Cove Alliance lawsuit that's at issue 
in this case? 

A. No, | wasn't, but | appreciate you letting 
me know. 

Q. Did you ever participate in any meetings 
before the North Shore Neighborhood Board before the 
SMA application was received? 

A. No, not that | can recall for the North 
Shore Neighborhood Board. There were a number of 
neighborhood boards we had in the district. | think 


OANOOBRWNE 


Page 183 


they were assigned to staff. So | think the North 
Shore initially was staffed by Reed Matsuura, and then 
when Reed retired from the City, then Heidi Tsuneyoshi 
staffed that neighborhood board. 

Q. Do you recall either Mr. Matsuura or 
Ms. Tsuneyoshi reporting back to you from the 
neighborhood board meeting on the north shore about 
community concerns about the current project? 

A. Not Reed. Reed had already retired when 
this project was being put on the table. | think 
Heidi -- yeah, Heidi did go to neighborhood board. 
She had mentioned that there was a hearing. You know, 
she had mentioned it was a very contentious hearing. 
And then when the meeting minutes were reproduced and 
approved, | did take a look at the minutes of the 
meeting itself. 

Q. And what do you recall from reading those 
minutes? 

A. In general, there was concerns expressed by 
the neighborhood board and from those who attended the 
neighborhood board about the project, you know. 
Just -- in general, that's what | can recall. 

Q. Do you ever recall, or did your 
representative ever report back to you before the time 
of the proposed project, any concerns from the North 


Page 184 


Shore Neighborhood Board meetings about what was 
currently happening on the site? 

A. Not that! can recall at that time, no. No. 

Q. Are you aware of a special neighborhood 
board meeting that took place at Waimea Valley in 
approximately April of 2016 where over 200 people 
attended because of concerns about the project? 

A. [can vaguely recollect that -- | mean, 
that's quite far back -- but | cannot recall all the 
details. 

Q. Was anyone from your staff there? 

A. If it was a special meeting that was 
properly agendaed and called by the neighborhood 
board, a staff would have attended the hearing. 

Q. And at that time, it would have been 
Mr. Matsuura. Is that right? 

A. Might have been Reed. | don't know -- Reed 
actually retired when | started my second term. That 
would have been 2014, so Reed would have already 
retired. Reed retired already. 

Q. And so it was Ms. Tsuneyoshi next, right? 

A. It would have been either Ms. Tsuneyoshi, if 
she had time in her calendar, because it was a special 
meeting, and it doesn't necessarily mean her. It 
could have been another member of my staff. It could 
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have been either Cliff Laboy or, at that time, Laura 
Figueroa. She also lives on the north shore, 
because -- she probably would have been the one, 
because she lives in fairly close proximity to Waimea 
Falls. 

Q. Were you aware, either from Ms. Figueroa 
relating it or perhaps even Mr. Yani relating it, that 
at that meeting, Mr. Yani repeatedly apologized to the 
community for violating the law? 

A. You know, | don't recall the staff telling 
me that, but | remember -- | know Mr. Yani had 
mentioned that he did -- at one of the meetings, or 
even more than one meeting, on one -- on many 
occasions, had apologized for some of the oversights 
that his development team had taken and probably 
prematurely moving the project forward, yeah. | think 
it was more he -- he shared that with me. 

Q. Were you aware that Mr. Lee was also at that 
meeting, Terry Lee was also at that meeting? 

A. No. Today is the first time | heard that. 

Q. Do you recall at any time ever seeking to 
speak to any community members who expressed concern 
about the future project, the proposed development? 

A. Tome -- to me, to take the prerogative in 
asking to meet with individuals? 
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Q. Yes, sir. 

A. | think it was more | directed my staff to 
make an effort to meet with those who had concerns 
about the project. | asked them, you know, to make 
every opportunity available. If they would request a 
meeting of the office itself, if | couldn't attend to 
it personally, then they would put it on their 
calendar and meet with the appropriate parties. We do 
that for any project. 

Q. Do you recall any specifics about any of 
those meetings that your office or your staff might 
have initiated? 

A. No. No. 

Q. And do you recall if you ever spoke 
personally to any community members who expressed 
concern about the proposed development? 

A. When the project was before the City 
Council, | could say no, | didn't speak with anybody 
in opposition to the project other than seeing their 
email and reviewing their written testimony and 
hearing that testimony at the hearing, their verbal 
testimony, at the hearing itself; but | know my staff 
did. 

Q. So you're certain that your staff talked to 
people who were community members who had expressed 
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concern about -- 

A. Yeah, Heidi did. | can recall Heidi did, 
because | can recall Heidi sharing with me, even 
before we -- that the matter was on the agenda for the 
subject matter committee, that she met -- she did 
meet -- | don't know who she specifically met with, 
but it was -- it was parties that had concerns about 
the project, you know -- and to call that to my 
attention. Heidi is very good in that sense. She's 
very -- if she meets with the community member, 
either -- she's going to meet with me shortly 
thereafter, either in face or via phone, to apprise me 
of what was discussed. 

Q. Is it possible that no such meeting ever 
occurred with your staff and concerned members of the 
community? 

A. Notif it was assigned to Heidi. Like | 
said, if it was assigned to Heidi, Heidi is very 
good -- you know, very good at being responsive to 
meeting with the community, if not meeting directly, 
at least communicating by either -- mobile phone. 
Now, if it was assigned to Mike Sakata, then perhaps 
maybe he didn't follow through; but if it was -- if it 
was Heidi, I'm fairly confident Heidi did -- Heidi did 
meet. 
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Q. But you're speculating. Is that right? 

A. Yeah, l'm speculating. You would have to 
ask Heidi. | mean, she's younger than me, so her 
memory is better than mine. 

Q. And you don't have any records -- | think 
I've already asked about the -- 

A. You asked me a thousand times. | don't have 
any records. When | left the Council, whatever | had 
that pertained to my responsibility as a Council 
member was left with the office, as my predecessor had 
done prior to me taking office, you know. And then, 
of course, the proper protocol when you leave County 
employment, you know, you are terminated from having 
access to any electronic information that you 
previously had access to while you were sitting or an 
employee of the City and County of Honolulu. 

And since I've left, you know, | -- | have 
not had any access to any information during my time 
in office. | left all of my files with the office 
itself. And whether they still have it or not, | 
mean, it's really up to the sitting Council member 
now, if they feel it's relevant, that it continue to 
be maintained. | cannot speak for them. Every 
Council member is different. Some Council members, 
when they leave office, they shred up all their 
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documents. They shred everything, you know. And 
that's how it is. We didn't go through that exercise. 
| left all my files. And if they thought it was 
useful going forward, then great for them. If they 
didn't, then I'm sure they would have disposed of it. 
Q. Are you aware of any policy pertaining to 
the retention of records after a Council member leaves 
office? 
A. | know the electronic information is 
maintained. That's more of a policy issue with the 
Department of Information and Technology. Other than 
policies pertaining to contemplated litigation, no. 
Q. And | just want to be clear, did you say 
that your personal electronic calendar is still in 
your possession? 
A. No. | told you that already, Tim. | told 
you no. 
Q. Just clarifying. 
A. You know, you must have asked me a dozen 
times, you know. We could have been done an hour ago. 
MR. VANDEVEER: Well, with that, we'll go 
ahead and take a five-minute break, and we'll be back. 
VIDEO SPECIALIST: 2:32. Off the record. 
(Recess ensued from 2:32 p.m. to 2:40 p.m.) 
VIDEO SPECIALIST: Time is now 2:40. Back 
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on the record. 
MR. VANDEVEER: Great. 

BY MR. VANDEVEER: 

Q. Mr. Martin, when did you first file to run 
for Congress, U.S. Congress? 

A. Maybe April -- maybe March or April of 2018. 

Q. And why did you run for Congress? 

A. There was a vacancy in that office. | mean, 
| prefer to run for an office that has a vacancy. | 
think it allows an opportunity to continue to serve in 
a public capacity. You know, I'd rather not run for a 
seat that | would have to compete against someone who 
| would consider a friend and | think -- and, more 
importantly, that's doing a good job for the district. 
So there was a vacancy, and I thought that would be 
the appropriate office for me to seek to continue my 
public service career. 

Q. Do you recall roughly how many votes you 
received in the August 2018 Democratic primary? 

A. It would be too painful for me to recall. 

Q. Do you have any estimation? 

A. No. Not very many. That's all | can say. 
| don't think even Terry Lee voted for me. 

Q. Do you recall roughly the percentage of 
votes cast that you got? 
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A. Not -- not very much. | can say, you know, 
unfortunately, when Ed Case got into the race, the 
race was over. | mean, a high-profile candidate like 
that, with that kind of name recognition, you know, 
it's -- the odds are insurmountable. So, you know, in 
the single digits. That's what | can recall. I'd 
rather not relive that nightmare. 

Q. Sorry to make you do so. 

When did Mr. Case enter the race? 

A. He entered late. He entered late, | recall, 
just before the filing date, if I'm not mistaken. 

Before the filing deadline, you know, he decided to 
enter the race. And, you know, | can understand. | 
mean, you know, of course it made the race much more 
difficult, but, you know, Outrigger itself, where he 
was previously employed, was going through a 
transition, and | think he saw writing on the wall 
that his longevity with that corporation would 
probably not extend much further. And, you know, he's 
a very diligent public servant. 

| can say Ed Case was one of my strongest 
supporters when | was on the City Council, you know, 
so it was very difficult, when Ed had gotten into the 
race, for me personally because, you know, we're 
personal friends; and | know it was very difficult for 
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him as well. 
MR. VANDEVEER: l'm sorry, Brad. Did you 
have an objection? 
MR. SAITO: Yeah. | don't think any of this 
is relevant to our lawsuit. You're just increasing 
costs and expense for everybody talking about a 
campaign for Congress, so | hope this ties in somehow. 
MR. VANDEVEER: It does. 
BY MR. VANDEVEER: 

Q. You mentioned that Mr. Case got in during 
the filing deadline. That would have been sometime 
June of 2018. Is that right? 

A. It would have been June. It would have been 
June. | think the deadline is normally June. 

Q. And do you plan to run for public office in 
the future? 

A. Only if Sullivan Lee would terminate me. | 
got to have something to do. 

Q. As far as your campaign contributions, who 
were your major campaign contributors? 

A. Major? 

Q. Yes, sir. 

A. Icannot name them all. | would have to 
look at the campaign donor list. You know, Tim, | can 
tell you | don't pay much attention to it. It's not 
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an area that | particularly enjoy. | leave that to 

other people to handle for me. And that's probably 

why | haven't raised as much money as | probably could 
have, given my position that | was in during my tenure 
on the Council; but, you know, if you give me -- if 

you give me time to review the campaign donor list, | 
mean, | can tell you. | can -- you know, that's 

public information. Anybody can access that. 

Q. When did you start accepting campaign 
contributions for your run for Congress? 

A. |think you cannot accept until you actually 
file. You have to actually file. And the federal -- 
running for federal office is very restrictive in 
terms of what you can and cannot do because, again, 
it's a federal elected office. | mean, it's much more 
rigorous in terms of what can and cannot be done. 
Even the amount of campaign donations that can be 
accepted for a particular campaign or how those 
expenditures are recorded, the various filing 
deadlines, are far more vigorous than running for a 
local state seat. 

Q. And what were the methods that you used to 
solicit campaign contributions? 

A. Fundraisers, like anyone else. Political 
fundraisers. 
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Q. Was that the only way that you solicited 
contributions? 

A. That's the only way | did. | mean, like | 
said, l'm a poor fundraiser. The proper way, as most 
elected officials do it, is the personal phone calls, 
you know, when they dedicate a set amount of time each 
and every day to call potential donors. It's a very 
tedious exercise, but it can be very lucrative if you 
have the discipline and the interest to do it. | 
never had. | never felt comfortable asking people for 
money. 

Like | said, you know, asking money for 
myself, even if it was for my campaign, irrespective 
of the work that I've done, | thought was very 
selfish, you know; so the easiest way for me to raise 
money was to organize these campaign events, and if 
people attended and contributed, | mean, that was the 
primary means for me to solicit donations. 

Q. lunderstand from your testimony you were 
disinclined to make phone calls, but did you ever make 
any phone calls? 

A. Nope. Nope. 

Q. How did you -- 

A. Only -- only if the -- the donor had 
probably exceeded the amount that he or she could have 
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donated to the campaign; then | would have called to 
inform them that we would have to return their 
contribution because they exceeded the campaign limit. 

Q. And did you ever have to do that? 

A. Yeah, | have. | have had some very 
enthusiastic contributors who gave far more than was 
allowed under the campaign contribution laws, so we 
did have, on occasion, to have to return funds. 

Q. Do you recall if anyone related to this 
project ever did that? 

A. Gave beyond? 

Q. Yes, sir. 

A. No, no one did. Not for the Hanapohaku 
project, no. 

Q. How did you keep track of donations? 

A. How did | keep track? 

Q. Yes, sir. 

A. You have to file various contribution 
reports, donor reports, both receivables and 
expenditures, through the Federal Election Commission. 
| think it's a quarterly requirement. We hired -- 
because it was a very rigorous requirement, | know we 
hired a CPA to monitor our accounts to make sure we 
were very -- make sure we were fully compliant, 
because one thing you don't want is to be in violation 
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of any federal election laws, because the penalties 
can be very severe. 

Q. Do you recall the name of the CPA you hired 
for that? 

A. It would be on my campaign files. You 
probably can pick it up by going through the Federal 
Election Commission. | cannot recall. It's not a 
person that | met personally. It was recommended to 
us by another campaign -- another federal campaign. 
And, you know, if l'm not mistaken, it might have been 
Ed Case himself who recommended that person to me. 

Q. How were you personally involved, if at all, 
in overseeing the receipt and acknowledgment of 
campaign -- 

A. | wasn't -- | wasn't involved. | never get 
involved in that. 

Q. So you're unaware of any of your donors? 

A. No, l'm aware of it, | mean, because | write 
the thank-you cards, you know, when the donation is 
received. | personally handwrite the thank -- the 
acknowledgment to the donor, thanking them for their 
contribution; so I'm aware of it. | mean, | get a 
list of -- if it's a particular event, | get a list of 
who came to the event, and even those who didn't 
attend, who contributed, | see that. And then | -- 
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you know, | sent thank-you letters, acknowledgment of 
their contribution, thanking them for the 

contribution. So, you know, | know who donates to the 
campaign. 

Q. Did you regularly review your list of 
contributors in any other form besides the list of 
folks who attended events? 

A. No. 

Q. So how are you aware of those who gave that 
did not attend events? 

A. The checks would be received, and then | 
would see the ledger. When they prepare the thank-you 
sheets for me, | would see who gave and who attended 
the event and who did not attend so that | can 
personalize the thank-you letters. If they came to 
the event, most time | would know they came to the 
event because | was there, so | would generally know 
who came and who did not came; but, you know, for 
example, an individual could come but could bring 
checks from another donor who wasn't able to attend 
the event, you know. So those always happened, you 
know. | mean, once you've been to one political 
fundraiser, you've been to them all. You know, it's 
not an enjoyable encounter. 

Q. Who kept the ledger? Would that have been 


Page 198 


yourself or your campaign treasurer? 

A. It would be the campaign treasurer. That's 
their responsibility. 

Q. And who was your campaign treasurer for your 
run for Congress? 

A. At that time, it was Lynn -- Lynn Naito. 

Q. Did you seek any campaign contributions from 
any of the parties in this case? 

A. Nope. | didn't -- | didn't go out and 
personally sought them out for campaign contributions. 
I've never done that. 

Q. How about seeking -- so you've never done 
that ever is your testimony? 

A. Nope. Nope. | -- that is not me. That's 
not my persona. I've never felt comfortable doing 
that. | think any elected official, if they sit in 
office and they go out and purposely seek donations 
from anyone who is doing business with the City, you 
know, is putting themselves in a very precarious 
position. You know, it's not necessarily illegal, but 
just -- it's just -- | mean, it's just not me. | 
cannot -- I'm not going to judge anyone else. 

Q. To your knowledge, did you receive any 
campaign contributions from any of the parties in this 
Case? 
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A. From the parties in the case, both in 
opposition and against? | didn't get any checks from 
you, Tim, but, yeah, | got -- | got from some of the 
principals in Hanapohaku LLC, you know. 

Q. How about any of the employees? 

A. None of the employees. | mean, not that -- 
you know, not that | can recall. | think the only 
ones that | received from Hanapohaku was Andrew, his 
brother, and his wife, | believe those three 
individuals that were associated. But, you know, you 
would be better off checking the Federal Election 
Campaign Committee site. You can pull all that 
information down. 

Q. How about Mr. Judd? 

A. Judd. You know, | don't think Cully gave -- 
you know, | cannot recall seeing his name in any of my 
thank-you letters. He might have attended an event, 
but as to whether he left an actual contribution, you 
know, | cannot recall. 

Q. Do you recall if anyone in his family gave a 
contribution? 

A. No, other than his daughter, which is Julie 
Yani. 

Q. Thank you. | was going to clarify that. 

How about the planner in this case? 
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Anyone -- 

A. Jeff -- Jeff Overton. Yeah, Jeff has been a 
contributor to my campaign from my initial career, 
political career, only because -- it had nothing to do 
with Group 70. It would have more to do with the fact 
that Jeff's daughter paddled canoe for my son in high 
school. And that's how our relationship developed. 
And he's always been a strong supporter of mine, even 
when he knew | wasn't going to prevail in a -- and, 
you know, that's what -- that's what friends do. 

Q. Did you ever speak to Mr. Overton regarding 
his contributions that came during the time that this 
project was up for approval? 

A. Only, I think, with Jeff, there was -- it 
was a little technical issue with Jeff, okay, because 
| had campaign contribution reserves for my time on 
the City Council. Rather than asking Jeff for another 
contribution related to my federal campaign -- because 
you cannot just transfer funds from a state or local 
campaign fund to a federal office, you know. In order 
to utilize that fund, you would have to reimburse the 
donor for that amount, and the donor has the 
prerogative of then contributing that reimbursement to 
the federal campaign. 

So | had spoke to Jeff about it. Although 
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he told me that he would just contribute purely, you 
know, because it was a new campaign, | just didn't 
feel comfortable to ask him for another donation when, 
you know, | did have capital reserves that could be 
transferred over. 

Q. How about Mr. Yani? Did you ever speak to 
or otherwise communicate with Mr. Yani about his 
campaign contributions? 

A. Yeah, to thank him for his contribution and 
thank him for his support. 

Q. And how do you differentiate those two 
things, his contribution versus his support? 

A. It's one and the same. By contributing to a 
campaign, obviously you support that -- that 
candidate's campaign for elected office. It's one and 
the same. 

Q. How about besides thanking him? Did you 
have any other conversations with him about his 
campaign contributions? 

A. No. No, pretty much it. 

Q. How about any of the family members that you 
mentioned who had supported the campaign that are 
affiliated with this project? 

A. Nope. 

Q. Mr. Martin, you mentioned earlier you're not 
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comfortable personally seeking out campaign 
contributions. Why is that? 
A. You know -- 
MR. SAITO: That's asked and answered. 
THE WITNESS: -- it's the way | was raised. 
Yeah, | think | already said that. It's the 
way | was raised. I'm born and bred in Hawaii, and in 
local style, you know in our culture, you never ask 
for yourself. You know, that's just purely being 
selfish. Whether it's a plate of food or whether 
it -- you know, it's money to get something to eat, 
it's just -- you're just not comfortable doing that. 
You know, I've never been comfortable doing that, you 
know, so -- | mean, that's why | haven't been very 
successful at it. But if it's for someone else, it's 
for a project or a good cause that | feel should be 
supported, very easy. Very easy. 
BY MR. VANDEVEER: 
Q. Besides cultural concerns, does a conflict 
or apparent conflict of interest -- actually, a 
conflict of interest, either real or perceived, does 
that come into your consideration as to why you don't 
ask for campaign contributions? 
A. You know, | can tell you, Tim, it was not an 
issue for me. It's not an issue for me, because | 
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never engaged in that practice going into office. 
There was nothing | -- | gave any thought to, you 
know? | mean, perhaps, | think, in -- eventually, the 
campaign contribution laws will be revised, | mean, 
you know. 

It's always an uncomfortable situation when 
you're in office and you have potential donors coming 
before you, you know. Oftentimes it's not the 
candidate that asks for the donation. It's always the 
other party that makes that offer, you know, thinking 
that it's necessary in order to gain favor. That's 
not how it works. Whether you contribute or not, it's 
irrelevant. | mean, the fact -- when you walk through 
those doors, for any elected official's office, you 
should be treated fairly and equally across the board, 
you know. Whether you contributed or not, whether 
you're a registered voter or not, it's irrelevant to 
me. 

Q. | asked about several specific meetings with 
Mr. Yani and Mr. Judd in the context of whether or not 
they had offered to make or, at that time, made a 
contribution, a campaign contribution, to you. | 
would like to ask more generally speaking, at any 
other time, did any of the principals involved in this 
project -- Mr. Yani, Mr. Judd, anyone involved with 
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this project -- either offer to make or make a 
campaign contribution to you? 

MR. LEWALLEN: Objection. This has been 
asked and answered and asked and answered and asked 
and answered. 

MR. SAITO: Join. 

BY MR. VANDEVEER: 

Q. It's been asked and answered as far as 
specific meetings -- 

MR. LEWALLEN: No, it's been asked 
generally, specifically, generally, specifically, and 
the answers have been consistent. You've answered 
this, Mr. Martin. 

THE WITNESS: Yeah, you can move along. 
It's getting late in the day. 

BY MR. VANDEVEER: 

Q. Mr. Martin, are you aware of how much the 
parties that are principals in Hanapohaku contributed 
to your campaign? 

A. If you say "principals," it would probably 
be only Andrew Yani, so | know he gave the maximum to 
a federal campaign, 2500. 

Q. How about Mr. Overton? 

A. Overton, 2500. That was the reimbursement 
arrangement. Technically, he didn't really 
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contribute; | just rolled over what he had previously 
contributed many years ago. | don't even know what 
campaign it might have been. Might have been my 2016 
or -- no, it would have been in 2014. Would have been 
when | was in office campaigning for re-election he 
would have made his contribution. It would have been 
around that time. So he -- he didn't write a new 

check, you know; all we did was rolled over his 

previous campaign contribution into my federal 
campaign. 

Q. How about Michael Yani? 

A. That's Andrew's brother. Yeah, he 
contributed. | don't know if he's a principal in 
Hanapohaku. 

Q. I'm asking specifically about the family 
members of those who are. 

You mentioned that Mr. Yani -- 

A. lalready mentioned -- yeah -- Michael Yani 
and Julie Yani. 

Q. And my question -- 

A. Your question was specifically principals, 
and only one principal, | believe, gave. 

Q. Sorry. And my question now is do you know 
how much he gave? 

A. Who? 
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Q. Mr. Michael Yani. 

A. | think Michael -- | think Michael gave less 
than 2500. I'm not exactly sure. It was in that 
range. | would say between 1500 and 2500. The same 
for Julie, Julie Yani. Like | said, it was a very 
painful campaign, so | haven't gone back over the 
records; and, you know, you can easily find that 
information out. 

Q. And then had you ever met with either 
Michael or Julie Yani? 

A. | met with Julie. | met with Julie 
socially, yes, at the fundraising event. 

Q. And what fundraising event would that be? 

A. |cannot recall the date. It was a 
fundraising event, because that's how, primarily, 
we -- again, | had mentioned -- we take our donations 
at. 

Q. Who hosted -- 

A. You can tell by the date of the contribution 
when the event was held. It's usually consistent. 

Q. And who hosted that event? 

A. That event, | think, was jointly hosted by 
Terry and Andrew. 

Q. And can you tell me more about that event? 

A. Yeah, it was a fundraising event. 
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Q. Where? 

A. Just general fundraising event. 

That was -- that was at a private property, 
private house, private beach house, on east Oahu -- in 
east Oahu, | can recall. 

Q. Who can you recall attended that event? 

A. Let's see. Well, friends -- mostly friends 
of both Terry and Andrew Lee -- | mean Terry Lee. 
Andrew Yani and Terry Lee. Friends, family. Probably 
friends and family. 

Q. Who organized that event? 

A. | mentioned that it was Andrew Yani and 
Terry Lee. 

Q. That was in answer to my question about who 
hosted the question. 

A. That was one and the same. 

Q. Do you recall how much was raised at that 
event? 

A. It wasn't that much. | would say probably 
was one of my lower-end fundraising activities. | 
would say less than 10,000. 

Q. To your knowledge, have Mr. Yani or any 
members of his family ever contribute to your 
campaigns prior to your campaign for Congress? 

A. Terry Lee might have. | think Terry Lee 
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contributed to my initial campaign way back in 2000, 
when | initially met him. And, of course -- and that 
was it. | don't think -- no, | know for a fact Andrew 
Yani or anybody in his family never contributed to my 
City Council campaigns. 

Q. | believe it was your testimony earlier that 
from your feel, the feel you got when you met with 
Mr. Yani, he was not a political person. What, in 
your mind, made him a political person at this time? 

A. He's not a political person. He's just a 
supporter. That doesn't make you political. Just 
because you contributed to someone's campaign doesn't 
make you political. Is that your definition of a 
political person? Because, you know, when | actually 
got picked for City Council, | can remember hosting 
fundraisers at the very historic Dot's Wahiawa 
restaurant. | don't think of them as political just 
because they gave me a $25 donation. They were just 
supporters. Just supporters. 

Q. How about someone who organizes and hosts a 
fundraiser at a private home? Would you consider them 
political? 

A. No, not necessarily. Not necessarily. I've 
had people who hosted events for me who don't -- who 
don't want any association with politics, you know -- 
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| can tell you that for a fact -- who are, in fact, 
government officials, who should not even participate 
in any type of political campaign because they're 
prohibited by their level of employment; but 
nonetheless, they have been supportive about my 
candidacy and hosted the event on my behalf. 

Q. And who are those people? 

A. l'm not going to mention their names 
because, again, it would jeopardize their position. 

Q. Are you being advised not to mention their 
names? 

A. No. | just choose not to. We can move on. 

MR. VANDEVEER: | want it to be reflected in 
the record the witness refused to answer that 
question. 

BY MR. VANDEVEER: 

Q. Mr. Martin, at any time during this 
fundraiser, did Mr. Yani or Mr. Lee mention the 
project that was before the City Council? 

A. Nope. 

Q. To your recollection, did any of the 
attendees mention, either to you privately or publicly 
at the fundraiser, the Hanapohaku proposed development 
that was -- 

A. No. 
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Q. -- before Council? 

A. No. 

Q. But you were aware at the time of this 
fundraiser that that project was before Council. Is 
that correct? 

A. Yes. | don't think -- | don't think, at 
that particular fundraiser, the project had already 
come to the Council. | don't think it was pending 
with the Council yet. 

Q. Were you aware that it might be? 

A. Oh, yeah, | know it was forthcoming, only 
because | had already spoken to the department. As to 
when it would actually be submitted for the Council's 
consideration, you know, they only gave me a tentative 
indication that it may come before the Council in the 
later part of the year; but, you know, again, I'm not 
going to force them to send me anything that they feel 
is not ready to come forward. It could have easily 
come after my tenure had already concluded. At that 
time, there was no definitive timetable as to when the 
application was coming forth. 

Q. So forgive me if I've already asked, but 
when was the fundraiser? 

A. I have to say it was probably in the summer, 
June, maybe June or July. | know it was just before 
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the primary. The primary was in August that year, so 
it was just before then. 

Q. And do you know if an intent to hold a 
fundraiser was filed? 

A. | don't think you're required to file at the 
State campaign commission, because it's a federal 
elected office. 

Q. And just to be clear, do you recall as to 
whether or not Mr. Case was already in the race at the 
time this fundraiser was held? 

A. | really don't know what the relevancy is 
with Ed Case being in the race, but | think he already 
had announced his candidacy. 

Q. Well, Mr. Martin, it's your testimony that 
when Mr. Case entered the race, it was over. Is that 
right? 

A. It was over for all of us, not just me. 

Q. And yet you were still raising money for 
your campaign for Congress at the time that he entered 
the race? 

A. Yes, as any other candidate would. As 
anyone -- you want to raise money until the last day. 
There are expenses to be made, you know, in running a 
campaign, especially a federal campaign. You have 
various consultants on the payroll. Bills have to be 
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paid. You cannot just walk away and say, "I'm not 
going to pay those bills." | mean, some campaigns 
have, but, you know, | feel that sense of obligation. 
If you make a commitment to provide a service, then 
you should be compensated accordingly. 
Q. Did you have any debt from that campaign? 
A. Nope. 

MR. VANDEVEER: | want to enter into the 
record the first exhibit we have. And forgive me, 
these aren't going to go in chronological order. 

The first one is going to be Exhibit No. 8. 
And you should have a hard copy there, Mr. Martin, to 
refer to. 

MR. SAITO: Tim, are you going to screen 
share or somehow get that to other people 
participating? 

MR. VANDEVEER: Yeah. I'll go ahead and 
share the screen now, if that's okay with you guys. 
Just let me know if | need to turn the screen share 
off at any time or whatnot; but just a moment here, 
and let me get this lined up. | got to pull up the 
exhibit first. 

THE WITNESS: Okay, go ahead. I'm ready. 

MR. VANDEVEER: Just a moment, please. 
Okay, can everybody see that? 


53 (Pages 209 to 212) 


ISLAND COURT REPORTING & TRANSCRIPTION SERVICES 
(808) 933-9800 


OMONODOBRWNE 


Page 213 


MR. SAITO: | can see it. 

MR. VANDEVEER: Okay. Can everyone see? 
I'm scrolling down here. Can everyone see that this 
is adocument filed in the First Circuit on the 31st 
of July 2020? And it's a notice of taking a 
deposition. 

(Exhibit No. 8 was marked for 
identification.) 

BY MR. VANDEVEER: 

Q. The question | have for you, Mr. Martin, is 
were you aware of this notice back in August? 

A. | was made aware of this notice by, 
actually, Brett, Brett Tobin from my office. | was 
never personally served. 

Q. But you were aware that you were being 
sought to be deposed for this case? 

A. Yes. And | was prepared to attend. 

MR. VANDEVEER: Okay. Next | want to 
introduce into the exhibit -- into the record, rather, 
Exhibit No. 9. And | just flipped to that one. 

(Exhibit No. 9 was marked for 
identification.) 

BY MR. VANDEVEER: 

Q. This is the most recent notice of taking 

depositions. And this one was filed the 23rd of 
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October, as you can see here, in the First Circuit in 
this case. And it's for two different custodians of 
records, for Ms. Pine, Kymberly Pine, and also for 
your -- your treasurer, | believe you said it was, 
Ms. Lynn Naito, and then also for yourself in your 
personal capacity. 

Did you receive this notice? 

A. Yes, | did receive this notice. 

Q. And you were served with a subpoena for this 
deposition, correct? 

A. Yes. 

Q. Okay. 

A. And I produced the documents. 

Q. lunderstand. 

MR. VANDEVEER: | want to next pull up 
Exhibit 11. 

(Exhibit No. 11 was marked for 
identification.) 
BY MR. VANDEVEER: 

Q. This is the documents that were produced by 
Ms. Naito. And if anybody needs me to slow down, 
please just speak right up, but | want to skip down to 
page 4. 

A. Okay, go ahead. 

Q. Weill start with line 11, if you see on the 
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left side. And it's actually question No. 12. And 
the question is: Has any portion of those records ever 
been removed from her care, custody and control? 

And her answer was "No." 

Then you skip down to line 16. It's 
actually question No. 14. "Has any portion of those 
records ever been altered or destroyed prior to this 
time?" 

To which Ms. Naito answers "Destroyed." 

And the court reporter asked, "If so, when, 
why, and by whom?" 

Ms. Naito responds by herself. She cleared 
out the house and shredded. 

The next question is if she has ever been 
contacted by anyone regarding the records requested in 
the subpoena, to which her response is, "No, only 
Ernest Martin regarding the subpoena." 

My question -- and, I'm sorry, I'm going to 
cover one more question. 

Skipping up to the question: Do you have the 
originals or legible copies? she responds, "No. | 
shredded most of the records the last couple weeks." 

My question is, Mr. Martin, did you direct 
Ms. Naito to shred copies pertaining to your campaign? 

A. No, | did not. 
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Q. Did you reach out to Ms. Naito to let her 
know that you would be the subject of a deposition and 
that those campaign records might be sought after? 

A. No. | believe what had occurred, Tim, was 
that Ms. Naito was never served. They dropped her 
subpoena off at my office, which | felt was an 
inappropriate method of service; and rather than just 
purposely disregarding the subpoena, | contacted Lynn 
to advise her that a subpoena was issued for this 
particular matter and that -- if she would feel 
comfortable in me bringing this subpoena to her with 
regard to this particular matter. That's the extent 
of the conversation. 

She did advise me that -- when | dropped off 

the subpoena for her and she took a quick look at it, 
she told me that she had destroyed all of the records; 
she had gone through a recent house-cleaning exercise 
at her house. And I told her, "Just state that for 
the record" when she responds to the subpoena. So she 
accurately described exactly what occurred. 

Q. Did she mention to you what documents she 
had destroyed? 

A. | would think it would be primarily the 
campaign ledgers. | mean, the same thing that you get 
literally off -- literally find on the Federal 
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Campaign Election Commission site. 

Q. How about any records pertaining to the 
fundraiser that we discussed involving Mr. Yani and 
Mr. Lee? Do you know if she destroyed any of those 
records? 

A. You know, | don't think she was at that 
event, you know, so | don't know if she had any 
records other than maybe copies of the checks that 
were contributed. | know that was always an item that 
she kept in her files. 

Q. And do you roughly know how much total 
campaign contributions you received from the parties 
that are either principals to or associated with the 
proposed development? 

A. | think | answered that -- 

MR. SAITO: Asked and answered. 
THE WITNESS: Yeah, | think | -- 
MR. LEWALLEN: Join. 
THE WITNESS: Right. | answered that 
already. 
BY MR. VANDEVEER: 
Q. And the answer was you were not aware? 
MR. LEWALLEN: He's already answered it. 
BY MR. VANDEVEER: 
Q. You can go ahead and answer, Mr. Martin, if 


Page 218 


you know the total amount. 

A. 2500 from Andrew Yani. | told you that, 
Tim, on a number of occasions. Let's move along. 

Q. I'll try to be more specific. 

Do you know that you received roughly over 
$14,000 from principals and parties who are associated 
with this proposed development? 

A. You asked principals. The principal -- the 
only principal that gave to my campaign from 
Hanapohaku LLC was Andrew Yani, to my recollection. 

Q. So how about parties that are associated 
with the proposed development? 

A. | mean, who -- 

MR. LEWALLEN: Objection. That's vague and 
ambiguous. 

THE WITNESS: Yeah, who? 

MR. SAITO: Join. 

BY MR. VANDEVEER: 

Q. It's actually very specific. 

A. Give me a name. l'II tell you "Yes" or 
"No." 

Q. Well, the question is not about a name. The 
question is about the total amount of campaign 
contributions received. And | will give you names as 
far as those who are either principals to or parties 
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associated with family members of the principals to 
the project. 
That would include Andrew Yani. 

. Yes. 

. Julie Yani. 

. Yes. 

. Michael Yani, Jeff Overton. 

. Jeff -- yes. 

. His wife -- his wife Gina. 

. Gina. 

. Were you aware that the sum total of those 
contributions was over $14,000? 

A. Not offhand, but, | mean, just -- 14,000, 
that's not very substantial. 

Q. How about Mr. Lee? Do you recall how much 
he contributed? 

A. Well, | hope Terry Lee gave 2500. If he 
didn't, then | don't know if we going be friends much 
longer. 

Q. Are you familiar with the term "pay to 
play"? 

A. Ofcourse. Who -- what elected official is 
not? 

Q. What does that term mean to you? 

A. That means campaign -- you accept campaign 
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contributions in terms of giving favorable 
achievement. 

Q. Andare you aware that neither Mr. Yani or 
Mr. Judd live in your district or your former 
district, District 2? 

A. |thought Andrew had mentioned they had 
property on the north shore. 

Q. Butit's not his permanent residence. Is 
that your understanding? 

A. Well, | don't know -- | -- | don't know that 
for a fact. | would have to take your word for it. 

But | have a lot of campaign contributors who don't 
live in my district. 

Q. How about any that dont live in your 
district who are seeking a development permit for a 
project in your district? Did you have any campaign 
contributions from anyone who would fit that 
description, to your recollection? 

A. |would say of course. | would -- | mean, | 
don't have the campaign contribution list before me, 
but | wouldn't be surprised. | probably had more 
donations from outside the district than | did within 
the district, to tell you the truth. 

Q. Do you recall offhand anyone who was outside 
the district but who was seeking a development permit 
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for a project in the district who made a campaign 
contribution to your campaign for Congress? 

A. Probably Christine Kam, who did the One Ala 
Moana project. | don't know if she contributed to my 
federal campaign, but she's contributed to my 
campaign. She doesn't live in the district. 

Tim Yee from SamKoo doesn't live in my 
district. You know, he's a developer. He's 
contributed to my campaign. 

Let's see. From Castle & Cooke, I'm not 
sure if Harry Saunders lives in the district, but he's 
contributed to my campaign. 

| think any -- probably any developer who's 
done business with the City has contributed not only 
to my campaign, but probably to each of the Council 
members' campaign. It's not unusual. 

Q. I just want to be clear that we're talking 
about people who live outside the district who are 
seeking a development permit for a project in the 
district. 

A. Yeah, think | already gave you examples. 

Q. Sothe One -- 

A. In the district itself? 

Q. --Ala Manoa project -- yes, sir. 

So the One Ala Moana project was in your 
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district? 

A. No,it wasn't in my district, but the 
project, | can recall of recent memory, might have 
been -- I'm not sure if he's a resident of the 
district anymore -- contributed to my campaign, but in 
actuality, | voted against his project -- would have 
been Andy Anderson. 

The other one would have been -- the other 
one would have been -- what's his name? Most 
recently? Scott Wallace. | don't know if Scott 
Wallace still lives on Pupukea. | know he used to. 

But those were both seeking to develop in 
the district itself, contributed to my campaign. 

Q. And were those projects that you described 
for Mr. Anderson and I believe it was Mr. Wallace, 
were those projects pending at the time they gave 
those campaign -- 

A. Yes, both were pending. Not at the time 
that the contributions were received, but they gave to 
my campaign. And | think -- | know for Scott 
Wallace's, he might have not contributed at the time 
his project was pending before the Council because he 
had already contributed a maximum amount prior to 
then. 

Q. And the contribution you just described for 
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Mr. Anderson and Mr. Wallace, those were both for the 
congressional campaign? 

A. No. I don't think either one of them 
contributed to my federal campaign, because | didn't 
approach either one of them. 

Q. Well, | thought you mentioned, though, in 
your prior testimony, you didn't approach anybody for 
a campaign contribution. 

A. Nope. | didn't approach anybody, so they 
would be among that group that | didn't approach. 

Come on, Tim. Let's move along. 

Q. Did you attend a fundraiser that Andrew Yani 
held for Kymberly Pine? 

A. Was that the one at Park Place? 

Q. Idon't know. You tell me. 

A. |-- | attended an event, but | -- | thought 
that was hosted by a different group. It wasn't 
hosted by Andrew Yani. 

MR. VANDEVEER: I'm going to -- | guess I'm 
still screen-sharing here. This is convenient. I'm 
going to flip to Exhibit 10 and enter this exhibit 
into the record. 

(Exhibit No. 10 was marked for 
identification.) 
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BY MR. VANDEVEER: 

Q. This is a candidate committee notice of an 
intent to hold a fundraiser. And I'll give you time. 
You have it there in front of you. 

MR. VANDEVEER: And, Brad -- 

THE WITNESS: Yeah, | have it right in front 
of me. 

MR. VANDEVEER: And, Brad, let me know if 
you need me to scroll up and down. 
BY MR. VANDEVEER: 

Q. This is a single-page exhibit, yeah. 

Okay. Sois this the fundraiser that you 
just described? Is the Park Place -- 

A. You know, | don't think so, Tim. | think | 
attended one event -- I'm not very familiar with all 
of the fundraisers that Kymberly Pine had, and I'm not 
exactly sure who organized or did not organize the 
event, but | know | attended an event at Park Place 
that were hosted by the Kobayashi and MacNaughton 
group. | think they specifically invited me to 
attend. 

Q. And was Mr. Yani present at that event at 
Park Place? 

A. |think he was at that event. You know, 
| -- I can recall seeing him, but | think he has -- | 
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think -- either a business or a personal relationship 
with the MacNaughton Group, | believe. 

Q. And did you have any conversation with 
Mr. Yani or anyone else associated with the project at 
this event? 

A. No. | mean, not specifically. | think | 
did my usual, | mean, meet-and-greet with the 
attendees. | think Kymberly asked me to come up and 
say a few words on her behalf, and that was the extent 
of this. | don't think | was there more than 15 
minutes. 

Q. Does it affect your view of Ms. Pine's role 
as a neutral decision-maker if a developer is throwing 
a fundraiser for her just a few months before her 
committee reviews the project that's before her? 

A. Does it -- can you -- can you ask that 
question again? 

Q. Sure. 

Did it affect your view of Ms. Pine's 

ability to be a neutral decision-maker when, as you 
can see in this exhibit, a developer who has a 
proposal before her is throwing a fundraiser for her 
just a few months before her committee reviews the 
project? 

A. When you say "few months," can you define 
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"few months"? Because the date of this fundraiser is 
April 18. | believe when the matter actually came 
before the Council, that was November of that same 
year; so that's almost -- almost six months -- six, 
seven months before this event. 

Q. Okay. So -- 

A. And nothing was pending before the City 
Council with respect to Hanapohaku LLC at that time. 

Q. So based on your answer, this being 
approximately six months, according to your 
calculation, before the Council was to review the 
project, did not affect your view of her ability to be 
a neutral decision-maker? 

A. NO. 

Q. Is that your testimony? 

A. No. And this is -- this is common, | think, 
for most elected officials, when they schedule their 
fundraisers. They schedule it periodically throughout 
the year. | mean, | -- it doesn't affect my opinion 
of Kymberly Pine. 

Q. Were you aware of how much Mr. Yani raised 
at the fundraiser that's described in this exhibit? 

A. No. And | don't want to know. 

Q. Do you recall Council Member Elefante ever 
disclosing his campaign contributions as part of 
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Council or committee deliberations? 
A. He disclosed the fact -- he doesn't 
routinely. He's the only member that doesn't. It's 
more of a personal preference. | think that issue -- 
all Council members have conversed with the Ethics 
Commission as to whether that's necessary. And it's 
not necessary to make that disclosure, but just for 
his own conscience, he does. He doesn't disclose the 
amount of the contribution; he just discloses in 
general that they may have -- they may have 
contributed to his campaign. 
(Court reporter clarified.) 
THE WITNESS: And he's the only member -- 
BY MR. VANDEVEER: 
Q. I'm sorry, Mr. Martin, continue your answer. 
A. Nope, that's it. He's -- | think | gave an 
appropriate response. | have nothing more to add. 
You can go on. 
MR. VANDEVEER: l'm going to turn to Exhibit 
12 now. 
(Exhibit No. 12 was marked for 
identification.) 
BY MR. VANDEVEER: 
Q. That is the disclosure, or a disclosure, for 
Mr. Elefante during the SMA permit deliberations. Do 
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you recognize this form? 

A. No, | don't recognize it. | recognize the 
form, but not this particular one. 

Q. And do you recall his disclosure based on 
this form? 

A. If he disclosed it, it would be -- I'm not 
sure specifically what he disclosed, like | said. 
Sometimes he just makes a generic statement; he 
doesn't specifically say everything that's detailed in 
the disclosure itself. He does it so often, Tim, it's 
hard for me to recall what he did and did not say in 
any particular disclosure. 

Q. I understand. 

How about the one in Exhibit 13? 
(Exhibit No. 13 was marked for 
identification.) 
BY MR. VANDEVEER: 

Q. This is a disclosure during the same 
deliberation, or at least relating to the same permit, 
the SMA permit, by Ms. Pine, Kymberly Pine. Have you 
ever seen this disclosure statement? 

A. |haven' seen it other than for today. I'm 
sure she -- she made the disclosure. That's part of 
the normal protocols when you do file a notice of 
disclosure. 
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Q. And did you ever disclose your contributions 
as they were related to this project? 

A. No, because it's not required. | think very 
early in my tenure on the Council, | did meet with the 
Ethics Commission to ask whether it was a necessity 
for the members to do so, and they advised me that | 
wasn't. And that -- and that's why, | think, if you 
look at all of these disclosures, they always 
concluded with "out of the abundance of caution." 

Q. And what is your opinion of those who do 
disclose? You mentioned, | believe, Mr. Elefante, you 
said it was a matter of conscience. How about 
Ms. Pine? 

MR. LEWALLEN: Objection, vague and 
ambiguous. 

THE WITNESS: You got to ask Ms. Pine. You 
got to ask her. | cannot speak for her. She can 
speak for herself. 

MR. SAITO: Yeah. And | join those 
objections. The question is also vague and ambiguous, 
because you're asking for his opinion, and you haven't 
specified in what respect. 

BY MR. VANDEVEER: 

Q. Is the only reason you didn't disclose your 

campaign contributions as they pertain to this project 
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because of your understanding and because of what you 
believe the requirements were based upon the Ethics 
Commissions? 

A. There are many reasons, but the reason -- 
primary reason is, one, it's not required. Okay? 
There's nothing that obligates a member from making 
that disclosure. 

Secondly, for me on a personal level, it 
doesn't have -- impact me one way or the other in 
terms of whether a person contributes or not in terms 
of my contemplation of any legislative matter. You 
know, | gave you two examples of persons who 
contributed very significantly to my campaign, and yet 
| voted against their projects. You know, there's 
numerous others that | can cite, you know, if you give 
me an opportunity to review the record. 

Q. But in this case, you voted for the project. 

Is that correct? 

A. Because | believe the project should move 
forward. Based on what was submitted, it was 
appropriate to approve the project. 

You know, Tim, if this was an issue of a 
3-to-2 vote in committee or a 5-to-4 decision, then | 
can see where your line of questioning is headed, but 
the fact of the matter, this passed out 5-0 and 9-0. 
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MR. VANDEVEER: Okay. We'll go ahead and go 
off the record. We'll take a five-minute break, if 
that's okay with everyone. 

VIDEO SPECIALIST: Off the record at 3:32 
p.m. 

(Recess ensued from 3:32 p.m. to 3:41 p.m.) 

VIDEO SPECIALIST: The time is now 3:41. 
Back on the record. 

MR. VANDEVEER: Thank you very much. 
BY MR. VANDEVEER: 

Q. Mr. Martin, we ended the last line of 
questioning when you talked about this project being 
voted through Council. And | believe you mentioned 
that the votes were 5-0 and 9-0. Is that right? 

A. Yeah, that's what | remember. Right. 

Q. Yeah. And that would be for the Zoning and 
Housing Committee meeting and the full Council 
hearing. Is that correct? 

A. Correct. 

Q. Did you at any time prior to either of those 
votes talk to other Council members about this 
project? 

A. Not specifically about the project. | only 
talked to Kymberly Pine as chair of the Zoning 
Committee -- Zoning and Housing Committee if she would 
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consider putting this on the calendar in her 
committee. 

MS. LUKE: Tim, my calculation is four 
hours, 59 minutes used. 

MR. VANDEVEER: Okay, great. Great. 
BY MR. VANDEVEER: 

Q. And was there anything else you spoke with 
Ms. Pine about in regards to the project other than 
calendaring it for her committee? 

A. No. I just recall that -- to ask her -- you 
know, she had advised me that she was waiting for a 
project to come forward -- | believe it was the One 
Ala Moana project -- that was pending with the 
department, and that if it came before we sunsetted 
for the year, that she was going to have a special 
hearing. And | asked her, if she was going to convene 
a special hearing, if she would consider putting this 
project on the agenda as well. 

Q. And can you tell us what happened during 
that Zoning and Housing Committee meeting? 

A. The matter came before the body, and then 
the body voted, voted to approve it. 

Q. Did you speak to the other Council members 
at all? 

A. Only at the -- | didn't speak to them 
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directly, only at the hearing. | attended the 
hearing, and | voiced that -- I'm not specifically 
sure exactly what | said, but | did give an indication 
that | supported the project. 

Q. And this was during the Zoning and Housing 
Committee hearing -- 

A. Yes. 

Q. -- correct? Okay. 

And did Ms. Pine give you the floor at all 
during that hearing? 

A. She -- well, you know, in order for me to 
make remarks, she has to acknowledge the member. 
Normally, the protocol is you acknowledge the voting 
members first, and then the non-voting member is 
extended a courtesy to make any remarks he or she 
feels is relevant or to ask questions if they have any 
particular issues that they feel need to be addressed. 

Q. Did Ms. Pine call a recess when you entered 
the room? 

A. I don't recall that she did. She may have, 
but | think -- | don't know why she would have. 

Q. Do you recall if you were watching the 
meeting from your office before you went into the 
hearing? 

A. Oh, yeah. | always watch the meetings. 
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Because I think they had the One Ala Moana project 
prior to this project coming forward, and my 

particular attention was more focused on this project, 
because it was within my district, and | could watch 
the other testimony with respect to the One Ala Moana 
project from my office; so | didn't feel the need to 
have to sit in the hearing for that, because I think 
there were far more significant testifiers for the One 
Ala Moana project. You know, | might be mistaken as 
to the title, but | know it was a project of Christine 
Kam's, which | think was Avalon Development. | think 
its Avalon Development. 

Q. Sodid Ms. -- so you mentioned that Ms. Pine 
gave you the floor. Did she do anything else to defer 
to you regarding her position on the project during 
the hearing? 

A. Oh, | think Kymberly's -- Kymberly's style, 
which is not unusual for any subject matter chair, 
they always ask to hear the opinion of the Council 
member of the district and, as much as possible, to 
extend courtesies, given that that Council member 
probably has a greater understanding of the issues 
affecting -- that may affect his or her constituency 
for any individual project that's being considered; so 
I'm sure she deferred to me as, you know, she would 
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have deferred to any other member for any other 
project. 

| don't know, maybe in One Ala Moana 
project, she may have deferred to Council Member 
Kobayashi, because it was a project in her district. 
So knowing -- knowing her, she probably, you know, 
followed the normal protocol, as most members do. 

Q. Do you recall if Council members asked any 
questions during that hearing? 

A. | don't think any of them asked questions. 
| think they were all exhausted from the One Ala Moana 
project, | think. | think that took a -- took a 
Significant period of time. | think there were a lot 
of testifier -- testifiers for that project. | think 
the unions brought in a lot of testifiers for that 
project. 

Q. Was there public testimony for that hearing, 
not in regard to what you just mentioned with the 
unions for the One Ala Moana project, but public 
testimony for the Hanapohaku project? 

A. Yeah -- 

Q. Was that your -- 

A. -- there was. There was testifiers. 

Q. And do you recall what the nature of that 
testimony was? 
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A. I think three or four supported the project, 
just gave general statements in support, and either 
one or two were in opposition. 

Q. Do you recall if there was any written 
testimony? 

A. | think there was written testimony. | 
believe there was written testimony both for and 
against the project. 

Q. And did you read it? 

A. [would have read it, if it was on my -- in 
my folder, while | was sitting at the -- on the desk 
in the committee hearing. | think | might have had 
that folder open, because | think | asked questions 
from one of the written testimonies to the DPP 
director, | believe. 

Q. And do you recall what that exchange 
entailed? 

A. What was that again? 

Q. Do you recall what that exchange entailed, 
your question about the testimony -- 

A. [think it was a concern that Malama Pupukea 
had brought up in their written testimony, and | 
specifically highlighted that and asked them directly 
to address it. 

Q. And is that the same exchange that you 
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described earlier with -- 

A. Yes, with the Director Sokugawa. Yes. 

Q. So that exchange didn't happen in the full 
Council hearing? That exchange happened in the 
Housing -- Zoning and Housing? 

A. Yes. 

Q. Do you recall, did any Council members ask 
you any questions during that hearing? 

A. | don't recall. | don't think so. | don't 
think anybody asked any questions. 

Q. How about after the hearing? 

A. Nope. | can state -- | don't think -- no 
one asked me any questions after the hearing. 

Q. Do you recall how much time the Zoning and 
Housing Committee deliberated -- how much time the 
members of the Zoning and Housing Committee 
deliberated before voting on the Hanapohaku project? 

A. | mean, normally when the recommendation is 
made, | mean, there's an opportunity for further 
discussion before a vote is actually taken. In terms 
of that deliberation period, | can say it was probably 
very short, | think five to ten minutes at the most, 
and then the vote was taken. 

Q. Soto be clear, the only thing that the 
Zoning and Housing Committee members -- well, they 
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read the written testimony, they heard your comments, 
and they heard in-person testimony, and then they 
voted. Is that correct? 

A. Yeah, now, | would assume that they would 
have reviewed the application itself, the full 
application that was attached to the resolution, prior 
to even coming into the committee hearing. So I had, 
probably, an opinion as to whether -- as to how they 
would vote on a particular project. 

And, you know, Tim, | know you asked me if 
any Council member had spoken to me after the hearing 
itself. In actuality, they wouldn't have, because 
they're prohibited by Sunshine Law in discussing any 
matter that's before the body; so they wouldn't have 
discussed anything with me. If there was an 
opportunity to ask questions, they would have asked -- 
have to ask it at the hearing itself. Otherwise, we 
would be in violation of Sunshine Law. So just to 
Clarify that response. 

Q. Thank you. 

And just also to be clear, Ms. Pine, besides 
turning over the floor to you, did she make any 
comments at all? 

A. If anything, she would have said, as the 
Council member of the district, you know, "We 
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would" -- "The body would appreciate hearing your 
opinion on this particular matter," you know, which 

she had done on many occasions. Even when | wasn't 
the chair of the Council, | can recall, at a hearing 

in Haleiwa, at the Wailua gym, the old Wailua gym -- 
they call it the Haleiwa gym -- for a project of Scott 
Wallace -- it was a project at -- | forget where it 

was. | like say Achiu Lane, where she initially was 
going to vote to move the project forward; but prior 

to making a recommendation, she asked for my opinion 
as to whether | would -- | would be -- it would be a 
project that | would favorably consider, because she 
was prepared to move the project forward. | spoke 
against the project, and based on my verbal 
representation as a non-voting member, then she 
recommended that the project be deferred. 

Q. And | believe you mentioned that this Zoning 
and Housing Committee hearing, this specific one, was 
a special meeting. Is that right? 

A. Itwas a special meeting, right. 

Q. So were there -- at that point in your term, 
were other regular Council meetings left on the 
calendar? 

A. Atthat particular point in time, there 
were -- yeah, | think that was a mid-year project. 
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No, that was -- no, that was before | was chair of the 
Council, so that would have been early, early in 2018, 
so, yeah, there's ample time. 

| think -- it wasn't really a time-sensitive 
issue. | think it was more that we had gotten -- our 
office had gotten indication that there were a number 
of constituents who wanted to actually testify on that 
particular matter at the hearing itself or felt that 
it would be an extreme hardship for them to travel 
into Honolulu Hale, sit through a normal hearing for 
an opportunity to voice their concerns; so that's why 
| think that hearing was held -- a special hearing was 
held out in the district. 

Q. Sorry, Mr. Martin. I'm talking about the 
Zoning and Housing Committee meeting for the 
Hanapohaku project. Was that -- 

A. What was your question? 

Q. Was that a special meeting? 

A. That was a special meeting. That was a 
special meeting. Call it prerogative of the Zoning 
Committee chair. It's because of the fact that she 
wanted to -- to consider the project from Avalon 
Development before the end of the calendar year. It 
wasn't called specifically for the Hanapohaku project; 
it was actually called for the Avalon Development 
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project. And it was fortunately we had the Hanapohaku 
project before us, that | asked her to just put that 
on the calendar as well. 

Q. So you asked her specifically to add the 
Hanapohaku project to the agenda, correct? 

A. Yes. Yes, because if there's any pending 
legislation that's before the body itself and just 
opportunity for us to hear it timely, you know, I'm 
going to always ask for -- I've always done that as 
part of my representation. It's particularly certain 
as the chairman of the Council. I've never tried to 
sit on things or defer any controversial matters if 
there was an opportunity for us to have a hearing on 
it. 

Q. So for this project, were there other -- at 
the time of this Zoning and Housing Committee, were 
there other regular Council meetings left in your term 
at that point? 

A. Well, we had the full Council hearing. | 
mean, I think we might have had one or two more 
hearings that were already on the calendar. You know, 
you have the published calendar that's published in 
advance of any particular legislative year, but, you 
know, there's always prerogative to have additional 
hearings. The requirement, according to the charter, 


Page 242 


is -- is one meeting a month for the full Council. 
That doesn't prohibit you from having more. And 
there's been times that we've had more, depending on 
what was before the body at that -- in any particular 
time. 

Q. Sowas there any reason that this project 
could not wait until a regular Council meeting? 

A. Itwas held at a regular Council meeting. 

Q. I'm sorry, a non-special Council meeting? 

A. Any particular reason? No. No, no 
particular reason. | mean, I think -- there was no 
regularly scheduled Zoning Committee meeting already 
left on the calendar, so any additional meetings would 
have to be considered a special meeting. 

It's no different than the special meeting 

that this current Council is considering for next 
week. Although their calendar is technically 
concluded because the last published hearing date has 
already been held, that doesn't prohibit them from 
scheduling meetings -- committee meeting and a full 
Council meeting next week, which is what they're going 
to do; and | -- | believe the reason is probably 
because five Council members are going to sunset out 
of the Council, and the matter that is before them is 
something that they want to render an opinion on. 
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Q. How much time between the Zoning and Housing 
approval, to your recollection -- between that 
approval and when the project was forwarded to the 
full Council for hearing? 

A. By the requirements of -- Sunshine Law 
requirements, because of the Sunshine Law 
requirements, it cannot be no sooner than six days of 
the date of that adoption. But, you know, that can be 
accelerated by various disclosures and waivers. You 
know, there have been some matters where the issue has 
been held -- the subject matter committee hearing has 
been held just precedent to the full Council meeting 
on the same day. 

| think the consideration that has to be 
given is more on the publication of the agenda. As 
long as the agenda is published in advance, even if 
things -- both hearings are on the same day, you still 
have that six-day notice requirement that needs to be 
met. 

Q. And to your recollection -- do you recall 
how long it was before the project was forwarded -- 

A. No. 

Q. --to the -- 

A. | would have to review the calendar from 
that particular year to -- to give you a response. 
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Q. Were you aware of any request by the 
developer to expedite the project in front of the 
Council? 

A. Aware of any request? 

Q. Yes. 

A. | mean, you know, the developer did ask that 
this -- not necessarily expedited, but be put on the 
calendar when received by the Council itself. And 
that's not unusual. Every developer asks for that. 
Every developer. 

Q. Doyou recall ever hearing the word 
"expedite" from Hanapohaku? 

A. |dont. | don't. 

Q. How about from DPP? 

A. Oh, no. DPP -- DPP, once they have 
forwarded to the Council, they know it's really within 
the Council's prerogative as to when it's calendared. 
You know, there are some requirements on the 
legislative body's part in terms of how much time they 
have to review a particular matter, you know. If it's 
one of those applications, then the department would 
Work very closely to ensure that that time frame is 
satisfied; but other than that, the department places 
no urgency on the department -- | mean the Council, 
irrespective of the Council's process. 
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Q. How about any recollection you have about 
hearing mention of expediting when bringing it to the 
Zoning and Housing Committee -- when it should be 
brought to the Zoning and Housing Committee from DPP? 

A. From DPP? | mean, the request being made by 
DPP? 

Q. Yes. 

A. | don't think they made that request, not 
that | can recall. But they -- | think from their 
perspective, you know, they would hope that the 
Council would, in any matter that's forward before the 
body, put it on the agenda for consideration. You 
know, it just alleviates their workload, so to speak. 
| think it's more of a workload issue, you know. Any 
matter that they can have resolved allows them to 
place attention to other pending matters. You know, 
it's probably one of the most busiest agencies within 
the County, if not the busiest. 

Q. Atthe Zoning and Housing hearing, did you 
say something to the effect that this was one of the 
last projects you were happy to move through Council 
before you left office? 

A. I'm sure | said that, because that was the 
truth. It was probably one of -- one of the last 
projects in my district that | was going to have an 
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opportunity to render an opinion. 
Q. Do you recall mentioning this was a priority 
for you? 
A. Any project that's pending for me that's 
within the district itself would be a priority. | 
mean, that's what | was elected to do, to make 
decisions affecting my district, irrespective of 
whether my tenure is concluded. | was elected to 
serve to the last day of my -- my term, and that's 
what | did. I'm not going to leave any stone 
unturned. It's just how | am. 
MR. VANDEVEER: | want to enter into the 
record Exhibit No. 14. 
And I'll get it pulled up for you, Brad, 
because | know you're going to ask. Let's see. 
(Exhibit No. 14 was marked for 
identification.) 
THE WITNESS: Okay, I'm ready. 
MR. VANDEVEER: Can everybody see that? 
BY MR. VANDEVEER: 
Q. Can you describe what this document is, 
Mr. Martin? 
A. This is my deposition based on a request for 
production of written documents -- of documents. 
Q. When were you approached for employment with 
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Sullivan Meheula Lee? 

A. I can say | was approached for -- to 
consider joining the firm in, | would say, either the 
spring or summer of 2018 at a social event by the 
principal partner of the firm, Barry Sullivan. 

Q. And just to be clear, you didn't initiate 
contact with the firm seeking -- 

A. No. No, | was actually -- | was quite 
surprised when Barry had asked me -- specifically this 
is what he had asked me. He had asked me, "What do 
you intend to do after you leave the City Council?" 
And | told him, you know, first of all, | wanted to 
take some time off to -- to just spend some down time 
with my family for all the time that | missed while | 
was serving on the Council, and then, you know, once | 
get bored of doing that, | was going to look for 
employment. 

And he said, "Well, would you be interested 
in joining the firm?" And it kind of caught me by 
surprise; so | just told him that, you know, "Well, | 
would have to think about it." And he said, "Yeah, 
you know, why don't we meet over lunch, and let's talk 
about," you know, "whether it's something that would 
meet both of our interests." 
And that's how it started, just an innocent 
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conversation. | don't know -- you know, | was -- | 
was kind of reluctant at that point, because it was a 
social event; | don't know how many glasses of wine 
that Barry had at that time. But that's how it 

started. 

Q. And where was the social event? 

A. Itwas actually at Terry Lee's ranch in 
Waimanalo where he was renewing his wedding vows. It 
was a very nice event. Felt very privileged to be 
invited to attend. 

Q. Do you recall any -- anyone, either 
Mr. Sullivan or Mr. Lee or anyone -- or yourself -- 
bringing up a perceived conflict with business that a 
client of Sullivan Meheula and Lee had before Council? 

A. No. No, because there was no formal offer 
of employment. You know, it was just a casual 
conversation. 

Q. Justa prospective offer of employment. Is 
that right? 

A. It wasn't an offer, no. 

Q. Justto be clear, | wantto go back to 
exactly what Mr. Sullivan asked you. It was whether 
you would consider joining the firm. Is that right? 

A. Correct. Correct. But then we also went 
further into the conversation, as | already stated, 
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that -- you know, he also said, you know, perhaps that 
we could get together and have coffee and see if it 
would be, you know, a good fit, not just for me, but 
for the firm itself, in terms of whether it's an 
opportunity that could benefit both of us. 

Q. And what did you perceive him to mean by 
"good fit"? 

A. Primarily, | think, what -- what | -- what 
the firm's level of practice was, what their 
expectation would be with regards to me joining the 
firm, what my interests were, you know, what | -- and 
then, you know, | -- | got to say | was very fortunate 
that he -- he allowed me, you know, that discretion to 
not just come into any firm, but also to pursue any 
topic or endeavor that | had a particular interest in. 
That's -- you know, that's very rare, | think, you're 
given that kind of flexibility. And that was it. 

| mean, you know, if | had decided to just 
do public service law, perhaps, that wouldn't have 
been a good fit for the firm, then we would -- would 
definitely, you know, not -- not go any further than 
that. | mean, they have their own, you know, 
particular expertise in various subject matters. 
And so you got to feel comfortable where 

you're at, you know, I think for both the employer and 
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the employee. 

Q. Now, when you mentioned that he had spoken 
of a benefit for both parties, what did you understand 
the benefit he spoke of, if any, that your joining the 
firm would bring to the firm? 

A. You know, it's like anybody -- anybody else 
who expressed interest in me working for their -- 
their particular firm or agency. It's, you know, the 
level of the experience and aptitude I've developed by 
serving at the City -- City and County of Honolulu 
that can enhance their -- their business, you know. 
That's -- that's primarily, | think, what he was 
particularly interested in; even what I've done, the 
relationships I've built, whether that, you know, 
would be an asset to the firm going forward with what 
they have pending before them or what they're 
contemplating going down the road, you know, as others 
who have asked me to consider joining their 
organization. 

Q. Who are the others that asked you to join 
their organization? 

A. You know, a number of labor unions have 
asked me to come on at that time when | was in my 
final term -- final year on the Council itself. 

Nothing definitive because, you know, | had mentioned 
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my initial plan was just to take some time off and 
then thereafter seek employment. | wanted to actually 
just take some down time. 

Q. So you mentioned that you felt, or perhaps 
even Mr. Sullivan mentioned specifically, your service 
in the City and County of Honolulu as one of the 
benefits that his firm might obtain from your 
employment. What specifically did Mr. Sullivan say 
about your service on the City and County of Honolulu? 

A. In general, | think it was more of my 
experience and knowledge that | have developed over 
the years. You know, I've not just been a member of 
the Honolulu City Council. Prior to that, I've been a 
cabinet member in two administrations at the executive 
level; so, you know, | have a good understanding of 
how the City operates. Of course the relationships 
I've built over the years of working through the City, 
you know, it helps, | mean, in terms of, you know, 
being able to -- to open some doors and have 
discussions at a very high level to resolve any 
outstanding issues that may develop for any particular 
project or business interest. 

Q. How about any business that was before you 
during your last months in the Council? Did he 
express any interest in business that was -- 
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A. Nope. 

Q. -- before -- 

A. Nope, not Barry. Barry had never -- never 
talked about any project, per se. What we -- it was 
more Barry's fascination with me, and it was primarily 
with Barry than any other principal within the firm. 

It was more him outlining for me the type of work that 
the firm was focused on, you know, so that | could get 
a good understanding. It's -- you know, it's what | 
could bring. My skill set was something that would 

be -- that would complement what the firm was already 
engaged in. 

Q. You mentioned not Barry as far as having 
asked you specifically about any business before you 
during your last months on the Council. What about 
anyone else in the firm? Did Mr. Lee? 

A. You got to be more specific. Can you be 
more specific? 

Q. Did anyone else in the law firm Sullivan 
Meheula and Lee ask you specifically about the HP 
project in the context of your potential employment 
with that firm? 

A. No. That! can say definitively no. 

Q. Was it ever implied -- 

A. No. 
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Q. -- that they were interested in that? 

A. No. They knew it would -- it would never 
get to that level. | think -- 

Q. How do you -- sorry. Go ahead. 

A. Because | know Terry prior to joining the 
firm. | mean, I've known Terry for over 20 years. He 
would not bring disrespect or dishonor to me and my 
family, nor would he bring to his own family and to 
the firm itself, to even approach that or connect 
those two together. And | think that is true -- when 
Barry approached me whether | would consider joining 
the firm, | think Terry was shocked as well. | don't 
think it was something Terry had contemplated at that 
time, but, you know, | cannot speak for him. 

Q. Do you know if Mr. Sullivan was aware of or 
at least -- | should say do you know to what level 
Mr. Sullivan was aware of the project for Hanapohaku 
that was currently before Council? 

MR. LEWALLEN: Objection, calls for 
speculation. 

THE WITNESS: Yeah, | can only speculate 
that he had no knowledge of the project itself. 
Knowing that the type of work that he focuses on, this 
project would be far too insignificant for Barry to 
have worked on, just knowing the type of projects that 
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Barry focuses on. And if you know the talent level 
and skill set that Barry possesses, you would know 
why. 

BY MR. VANDEVEER: 

Q. Can you help me understand why this project, 
the Hanapohaku project, would be beneath the level of 
skill that Mr. Sullivan possesses? 

A. You know, Barry's focus primarily is on 
development, primarily development more at the -- ona 
large scale, primarily large-scale commercial property 
development, primarily focused on hotels, more hotels 
than any other area, or on residential -- high-end 
residential projects. That's where his expertise is, 
and, you know, | mean, he's very good at it, you know. 

And | had an occasion to meet with Barry 
many years back, when Barry was the in-counsel for 
Kyo-Ya, when Kyo-Ya was considering redeveloping their 
property, the Princess Kaiulani property. That was 
the first time | met Barry. So | was well aware of 
his skill set and talents, you know. 

Q. Atthat time, you knew that -- at the time 
Mr. Sullivan approached you at the social event, you 
knew that Sullivan Meheula and Lee represented 
Hanapohaku in front of the Council, though, correct? 

A. | knew that Terry did, yes. | know Terry 
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did on behalf of the firm. 

Q. On behalf of that firm? 

A. Yes. 

Q. And he's the "Lee" in the firm's name. 

A. Atthattime, | believe Terry was the only 
attorney for -- working on the project. 

Q. Okay. And at that time, had he met with you 
privately about the project? 

A. Privately about the project? No. It was 
always with the development team. He never met with 
me individually on the project. He was always part of 
the development team. He would always come in with 
the development team. 

Q. Atthe point that Mr. Sullivan made this 
offer, this prospective offer, how long had it been 
since you had actually practiced law? 

A. Well, | think passing legislation is the 
practice of law. 

Q. Good point. How about private? Private 
law? 

A. |did have a small private practice. | 
mean, | was fortunate. | couldn't do that much work, 
more -- more individual plaintiff stuff, not -- not 
really very complex litigation-type of law practice, 
primarily simple things of setting up a corporation, 
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dissolving corporations, nonprofit formulation, that 
type of work, something that didn't require me to 
be -- or have to attend any type of formal judicial 
type of proceeding, because of my responsibilities on 
the council. 

Q. So you were doing that while you were on the 
Council. Is that right? 

A. Yeah. Yes. 

Q. And so how long had it been, you know, since 
the last time you had actually done that type of -- 
the type of work you just described up until -- 

A. I've done it -- I've done it since I've got 
my license. I've always done it. 

Q. Okay. And when was the next discussion or 
meeting about potential employment with the firm? 

A. [had lunch with Barry at the Pacific Club. 
| mean, Terry was there, but it was primarily a 
discussion driven by Barry, and it was more -- I think 
at that time, it was more for Barry to get to know me 
individually more than as my -- my persona as the 
chairman of the Council. And then, you know, he also 
shared with me some of the practice areas of the firm 
itself. And that was primarily it, you know. That 
was the extent of the discussion. 

It was more of a -- a meet-and-greet to get 
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to know one another. | mean, although | had met Barry 
prior, as | had mentioned, when he worked on the 
Kyo-Ya project, | really didn't know him at that 

level. So it was more of a casual lunch. We had a 
good lunch, you know, just more of an introductory 
meeting than anything. 

Q. And when was that lunch at the Pacific Club? 

A. It was probably in the summer. I'd say the 
summer of 2018. It was a couple of months after | -- 
we had had that encounter at Terry's ranch. 

Q. And did the Hanapohaku project come up at 
that time? 

A. No. No. 

Q. How about the next discussion regarding a 
potential employment with the law firm? 

A. | think we had a follow-up meeting. | had a 
follow-up meeting with Barry in his office -- it was 
just the two of us -- where, again, you know, he had 
spoken about, apparently, what would -- the subject 
matter areas that the firm was focused on, just giving 
me a general idea of -- and, additionally, he -- | 
think it was more he -- he was actually trying to 
inquire what was my particular interest or what would 
| like to focus on. 

It's almost like Barry, | think, wanted to 
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get a feel if, you know, there was a niche that 
perhaps could be created if | was to join the firm, or 
even if | wasn't to join the firm, you know, in my own 
individual practice, that perhaps there had been an 
opportunity for us to work together. 
. And when was that meeting, the -- | guess -- 
. That was -- 
. -itwas just one-on-one -- 
. That was after -- 
. Sorry. 
. | would say that was in the fall. 
. Let me finish -- 
. Fall of 2018. 
. Sorry, let me finish the question, if | can. 
So that was a one-on-one meeting. And when 
was that? Fall of 2018? 
A. would say the fall of 2018. 
Q. Andit was only with Mr. Sullivan, correct? 
A. Itwas only with Mr. Sullivan, right. 
Q. And was Hanapohaku, their proposed 
development -- 
A. Nope. 
Q. -- mentioned at that meeting? 
A. Barry never -- never discussed that project. 
Q. Was there ever an implication -- any 
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questions he asked you about development in general 
that made you think that he might be talking about the 
Hanapohaku project? 

A. No. He didn't even talk about development, 
to tell you the truth. 

Q. Did you ever get the feeling that there 
was -- that your job -- your prospective job depended 
on the outcome of the vote for the Hanapohaku project? 

A. Nope. | mean, Barry -- Barry would never 
put me in that situation, nor would anybody else in 
the firm. And if that was the extent of the 
conversation, | wouldn't be employed by them. 

Q. How about the next meeting in regards to 
your potential employment with the firm? 

A. The next meeting | had was actually with one 
of the other principals of the firm, Bill Meheula, who 
is the primary litigator in the firm itself. And that 
was a general talk-story again. | mean, although | 
had met Bill previously, | really didn't know him on a 
personal level. It was more just general 
conversation. We really didn't discuss anything 
related to the firm or -- or -- or anything related to 
the City Council. It was more like our past 
endeavors, | mean, mutual friends, his reputation, my 
reputation. It was more of a -- more of a Social 
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meeting. 

Q. And where did that meeting take place? 

A. In Bill's office, his office at the firm. 

Q. And was there anyone else there? 

A. No, just me and Bill. Just me and Bill. 

Q. And approximately how long did that meeting 
take? 

A. Oh, we met -- we probably met like for about 
an hour, I think, you know. It was towards the end of 
the day, | can recall. Good meeting. You know, | 
really got to see a different side from Bill, you 
know, at a more personal level. And that was it, just 
generally him getting to meet me and | getting to meet 
him. 

Q. And how about the project? Was there any 
discussion of pending projects or business before the 
Council during that meeting? 

A. No. Bill -- like | had mentioned, Bill is 
the firm's litigator. You know what | mean? That's 
all he does. He's the -- he's the litigation king in 
the firm, you know. 

He didn't discuss anything related to what 
the firm was doing. It was more get to know -- | 
mean, we discussed more personal -- you know, personal 
things, like | said, you know, our backgrounds and 
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where he came from, | mean, you know, our reputations 
that we brought with us. | mean, you know, from what 
we knew of each other, it was primarily through the 
media, which doesn't give you a good description of 
who an individual is or is not. 

Q. And how about your next meeting regarding 
your employment with the firm? 

A. That was after | left the Council. | met 
with Terry, Terry Lee. That was probably the last 
week in December, when he said that the firm is going 
to offer me an employment letter for my consideration 
and to -- and that would dictate the terms. 

Q. And what day -- to be more specific, do you 
recall what day it was that you met with Mr. Lee? 

A. It was probably within a -- within the week 
of the date of the letter that's attached to the 
deposition, so -- because | know we met and he told me 
that, you know, "I'm going to" -- "We're going to" -- 
"I'm going to email you a letter." So just a few days 
before. It was before Christmas. | know it was 
before Christmas. 

Q. And you said your last day of employment 
with the City Council, according to your earlier 
testimony, was December 30th, 2018. Is that correct? 

A. Correct. 
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Q. And this employment offer is dated 
December 27th, 2018? 

A. Right. 

Q. Do you recall if Mr. Lee met with you 
before -- you said within a couple of days. Was it 
within a couple of days before or after this letter? 

A. Before. He met with me before the letter 
was offered. 

Q. Okay. And what happened at that meeting? 

A. What was that, again? | missed that. I'm 
Sorry. 

Q. What occurred at that meeting? 

A. Apparently to tell me that the firm was 
going to extend me an offer of employment. 

Q. And where did that meeting take place? 

A. Itwas downstairs from the Pacific Guardian 
Center. | think it was at the coffee shop, one of the 
tables there. 

Q. Downstairs from the building where the firm 
is located? 

A. Yeah, one of the adjacent buildings. 

Q. And what was discussed at that meeting? 

A. What | mentioned, that the firm is going to 
extend me an offer of employment. 

Q. And that was all? 
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A. What was that? 

Q. That was all? 

A. That was it. That was it, other than, you 
know, wishing me a happy new year. 

Q. Was there anyone else that attended that 
meeting with you and Terry Lee? 

A. No, just me and Terry. Just me and Terry. 

Q. Why did you resign before your term ended? 

A. That -- you know, in order to retire, the 
protocol to retire from City and County employment, 
even State employment, if you are going to retire 
prior to the end of the calendar year, you have to 
retire on December 30th. That is the -- the process. 
Don't ask me why. | -- | don't know the specifics, 
but that is -- so any -- any City or State employee 
who's seeking to retire at the end of the month will 
retire December 30th. 

Q. And when did you officially start with the 
firm? 

A. | started on January 3rd. 

Q. Do you recall when you accepted the 
position? 

A. | think when | got the email, | discussed it 
with my wife. | probably -- | responded the following 
day. 
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Q. So the 28th. Is that right? 

A. Yeah, probably, the 28th or the 29th. 

Q. You mentioned that you had also been 
approached by some labor unions for employment. When 
did that happen? | assume it was multiple 
different -- 

A. It was -- it was during my last year in 
office. | mean, period- -- different times of the 
year. It was different unions. Some of them, you 
know, | -- | declined right -- right -- right from the 
offer itself, if | would consider. You know, others | 
told them primarily that, you know, | appreciate them 
offering me employment, but, again, my plan initially 
was to just take some down time before | re-enter the 
employment market. So, you know, | didn't have any 
firm offers. 

Q. Did you yourself seek employment anywhere 
else? 

A. No. Nope, because | really -- | had 
mentioned on repeated occasions, you know, | was 
looking to take some down time. 

Q. Sol guess calculating based on the time 
when you accepted the offer and ended your time in 
Council and the time you started at the law firm, your 
down time was approximately four days. Is that right? 
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A. Yeah. | mean, in hindsight, | should have 
took more time. In fact, Barry encouraged me to take 
more time, but, you know, | thought | would get too 
complacent, so | just jumped right into it. 

MR. VANDEVEER: l'm going to enter into the 
record Exhibit No. 15. 

(Exhibit No. 15 was marked for 
identification.) 
BY MR. VANDEVEER: 

Q. And I'll give you some time to review this 
one, Mr. Martin. 

A. | don'thave to. Go ahead. l'm very 
familiar with this. 

Q. You are. Can you describe it for us? 

A. | mean, it's a very -- it's guidelines -- | 
mean, restrictions of leaving City employment, what 
you can and cannot do after you leave the City. 

Q. And you're familiar with, down here on page 
3, this No. 3, "Negotiating employment with an 
entity"? Are you familiar with that, that portion? 

A. Yes, | am. 

Q. And what, in your mind, does this particular 
part of this document mean? 

A. You shouldn't negotiate employment with any 
particular party that has an interest before the body. 
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Q. And yet you did so, didn't you, Mr. Martin? 

A. No, | did not, because there was no formal 
offer of employment in all of my discussions with 
either Barry Sullivan or Bill Meheula until after 
my -- my business at the City Council had concluded. 
By the time the formal letter was offered, there was 
no business pending before the body itself. 

Q. Do you have any reservations about 
discussing, on numerous occasions -- your meeting with 
Mr. Lee, your meeting with Mr. Meheula, your several 
meetings with Mr. Sullivan -- did you have any 
reservations at all about discussing prospective 
employment? 

A. No, because | -- | didn't -- | didn't 
formally expect an employment offer to be tendered 
until Terry actually told me, when we met in December, 
that they were going to offer me employment. Up to 
that point, | thought, you know, it was more of a -- 
of conversations to see whether I'd be interested in 
joining the firm. That was nothing definitive. They 
never talked about any terms of employment, what the 
expectations would be from the firm's perspective or 
my perspective. It was more getting to know one 
another. 


And, you know, | -- and until Terry had met 
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with me the final week, | didn't expect -- if they had 
not tendered me an employment offer, you know, that -- 
that wouldn't have been a surprise to me, because | 
wasn't expecting that they would feel obligated to 
offer me employment. If they didn't, you know, so be 
it. | mean, Terry would still be a friend of mine. 
That wouldn't change. 

Q. And just to be clear, you had a total of 
five meetings with members of the firm. Is that 
right? 

A. Yeah, but not with respect to -- | wouldn't 
say they all would be employment-related. A lot of 
the -- more of the meetings were more to get to know 
one another meetings. They never discussed employment 
terms. That was never discussed. 

Q. Did you ever speak or meet with Brett 
Tobin -- 

A. No. | only met Brett when | joined the 
firm. 

. Sorry, just to finish my question. 
-- about employment? 
. Nope. Nope. 
. And so during these meetings where, at 

various times, you were discussing how you and the 
firm would benefit each other, what your interests 
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were as far as what direction you would like to go in 
your employment with the firm, prospective employment 
with the firm, what your plans were following your 

time in the City Council, any questions that you might 
have had for the partners in the firm, you never 
considered any of that negotiation? 

A. No. No, because I've been in positions 
before where I've had similar conversations, 
especially when -- for example, when | served at the 
cabinet level, when | was appointed to various cabinet 
positions, you know, | had similar meetings with the 
mayor at that time, you know, but it didn't lead to an 
employment offer. 

| mean, they basically detailed to me what 
they -- what their priorities were. They asked me 
particularly what my skill set was, what | felt should 
be a priority for the administration going forward 
with regards to their -- their administration; but at 
the end of the day, you know, | wasn't selected for a 
cabinet position. 

So | haven't had that experience in going 
through this exercise with Sullivan Meheula. You 
know, | did -- | had no expectations that there was a 
definitive offer on the table. 

Q. Were you interested in the prospective offer 
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that Mr. Sullivan made? 
MR. LEWALLEN: Objection, misstates the 
testimony. 
MR. VANDEVEER: | think it's been -- | think 
it's actually been testified to, that this was a 
prospective offer. 
BY MR. VANDEVEER: 
Q. Were you interested -- 
A. The letter -- the letter itself, yes. That 
is the formal offer, which | accepted. 
Q. So your distinction you're making is that 
the letter constitutes the formal offer -- 
A. Thats -- 
Q. -- after the project had been passed through 
Council. Is that correct? 
MR. LEWALLEN: Objection -- 
(Overtalk, indiscernible.) 
(Court reporter clarified.) 
MR. LEWALLEN: Objection to the question. 
It's argumentative: it's compound; it misstates the 
testimony. 
MR. SAITO: And I will join in those 
objections. 
MR. LEWALLEN: | advise my client not to 
answer that question in its current form. 
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BY MR. VANDEVEER: 
Q. I'll move on. 

So on page 4, do you see here -- under the 
answer to example No. 3, do you see that answer "No"? 
So the question is -- the example given is "A deputy 
Corporation Counsel manages and reviews how a private 
attorney carries out his contract to represent the 
City in a lawsuit. The private attorney asks the 
deputy if she would be interested in working for the 
private law firm. May the deputy discuss terms of 
employment with the private firm?" And the answer 
being "No." 

Do you see that particular example or answer 
pertaining at all to what you described as far as your 
interactions with the firm Sullivan Meheula and Lee? 

MR. LEWALLEN: Objection, vague and 
ambiguous. 

MR. SAITO: I'm going to join in that 
objection, and I'm also going to say that it calls for 
a legal conclusion. 

BY MR. VANDEVEER: 

Q. You can answer the question if you're able 
to, Mr. Martin. 

A. Let's move -- I'd rather just move along, 
Tim. 
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Q. Are you able to answer the question? 

A. Yeah, | can answer the question if you want 
me to. Did we discuss any terms of employment? No, 
we did not. | think I've responded to that on 
numerous occasions. We never discussed terms of 
employment. 

Q. How about the affidavit that's attached to 
the end of this document? Did you ever fill out such 
an affidavit? 

A. Probably on file if | did. 

Q. Soisit your testimony that you don't know 
that you filled one out? You're not aware? 

A. [think -- | cannot recall. | thought we 
did. 

MR. VANDEVEER: Okay. Let's go ahead and 
take a break. We're at another hour here. And we'll 
come back -- can we say in ten minutes? 

VIDEO SPECIALIST: The time is now 4:35. 
Off the record. 

MR. VANDEVEER: Thank you. 

(Recess ensued from 4:35 p.m. to 4:46 p.m.) 

VIDEO SPECIALIST: Back on the record, 4:46. 

MR. VANDEVEER: Thank you. 

| want to enter into the exhibit -- into the 
record, rather, Exhibit No. 17. And I'll share this 
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on my screen. 
(Exhibit No. 17 was marked for 
identification.) 
MR. VANDEVEER: Can everybody see this? 
BY MR. VANDEVEER: 

Q. My first question, Mr. Martin, pertains to 
the plaintiffs in this case. What do you know about 
the Save Sharks Cove Alliance? 

A. Primarily, | know that the alliance was put 
together specifically to oppose the development at 
Hanapohaku. 

Q. And how do you know that? 

A. Through all the media -- media publicity 
that was issued with respect to the organization and 
their opposition. 

Q. I believe you testified earlier that you 
were familiar of a prior development project at Sharks 
Cove, the Sharks Cove Mall? 

A. Iwas -- | was aware that there was an 
attempt for development at the project itself, but | 
don't have the intimate details. That was prior to my 
tenure on the Council. 

Q. Were you aware, or are you now, of any 
opposition to that project? 

A. That previous project that preceded my time? 
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Q. Yes, sir. 

A. No. 

Q. Did you become aware during your time on 
Council of any other efforts to protect Sharks Cove 
from development -- 

A. NO- 

Q. -- besides -- 

A. --notthat | can recall. 

Q. Besides as it pertains to the Hanapohaku 
project? 

A. Justto the -- yeah, the pertinent action 
that's before us. 

Q. Okay. How about Malama Pupukea-Waimea? 
What do you know of that organization? 

A. | know it was committed primarily to focus 
on maintaining that particular area, that whole area, 
the Pupukea-Waimea, Malama Pupukea-Waimea. 

Q. And are you familiar of any work that they 
do? 

A. Oh, yeah. Yeah, | mean, they do a lot of 
advocacy work, a lot of education. | can't remember 
all the names. | mean, | haven't seen them in quite a 
while. 

Q. How about the organization called Hawaii's 
Thousand Friends? 
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A. Yes, Hawaii's Thousand Friends. Yeah, I'm 
familiar with Hawaii's Thousand Friends. 

Q. And what do you know about them? 

A. | know they're a very environmentally 
conscious group that has offered opinions on various 
projects, | think even -- even while -- definitely 
during my tenure on the Council. Although I don't 
think the Kyo-Ya matter was before the body that -- | 
know the Hawaii Thousand Friends was one of the lead 
bids against -- while | was on the Council. But | 
know they were -- | think they were the lead bid 
against. 

Q. How about the individual plaintiffs in this 
case, Mr. Larry -- 

A. Yeah, | know Larry. | know Larry McElheny. 
| know Larry quite well. You know, | know -- | know 
Larry and all of his family. You know, | mean, they 
hosted a coffee hour for me at their house. When 
Blake was going through law school with me, you know, 
| worked with Blake. | also worked with -- he was an 
employee of the City and County at the same time. So 
| know that family pretty well. 

(Court reporter clarified.) 
BY MR. VANDEVEER: 
Q. How about John Thielst, the plaintiff John 
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Thielst? 

A. Yeah, | might have met John, but | don't 
know him as well as | do the McElhenys. 

Q. And how about Cora Sanchez? 

A. You know, | don't recall ever meeting Cora. 
| met her husband, her distant husband, Squiggy. ! 
don't know if | met Cora, to tell you the truth. | 
probably saw her in community meetings or in the 
district, but | don't know her personally. 

Q. How about the organization that joined this 
lawsuit subsequent to the filing of this first amended 
complaint, the Surfrider Foundation? What do you know 
of them? 

A. |know Surfrider Foundation. They're a 
frequent testifier at the City Council, you know. 

They are very active. l'm not sure who's the 
president -- president -- the president is now. 

Q. And what type of advocacy work would you say 
they do? 

A. Again an environmentally conscious 
organization. It's a diversity of issues, not just 
land-based issues, but | believe even on issues where 
we did the initial plastic bags, and they were active, 
| think, testifying on that, so -- and they had -- 
they continue to be a very strong, | think, advocate 


Page 276 


with respect to issues not only at the City level, but 
at the State level as well. 

Q. Andregarding the assertions in the 
complaint, here in the introduction, were you aware 
that the proposed development was for a 3,000- -- 
sorry -- 34,500-square-foot commercial development 
with a cluster of six food trucks? 

A. Waslaware? Yes. 

Q. Yes. 

A. Yeah, think that was in the application. 

Q. And do you recall, reading the application 
for the environmental impact statement, how many daily 
vehicle trips would be generated by the project? 

A. Dol recall? No, | don't recall. It's been 
a few years since | reviewed the record. 

Q. Do you recall how much new sewage flow would 
be generated by the project? 

A. No. I didn't commit that to memory, Tim. 
Sorry. 

Q. Do you know roughly how many visitors came 
to the islands in 2019? 

A. Nope, | would not know. 

Q. What is your familiarity with the B-1 
neighborhood business zoning? 

A. It's a zoning designation. Based on that 
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zoning designation, there's certain permissible 
activities and -- or nonpermissible activities based 
on that zoning classification. 

Q. Do you know if that designation is meant to 
benefit the surrounding community or visitors to the 
community? 

MR. SAITO: I'm going to object to that. 
That calls for speculation. 
BY MR. VANDEVEER: 

Q. To your understanding, Mr. Martin, what does 
the B-1 zoning -- who is the B-1 zoning primarily 
intended to benefit? 

A. It's intended to benefit both -- both 
visitors and residents. 

Q. Soare you aware of this portion of the B-1 
zoning in the land use ordinances of the -- 

A. l'm aware -- 

Q. - City and County of Honolulu? 

A. -- of the B-1, yeah, zoning classification. 
Yes, | am. 

Q. And can you read here in the screen -- it's 
in the first amended complaint in front of you -- that 
the intent of the B-1 Neighborhood Business District 
is to provide relatively small areas which serve the 
daily retail and other business needs of the 
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surrounding population? 

A. Yes. And "surrounding population,” | think, 
can be defined as visitors to the area as well, 
because we do have short-term residents. 

MR. LEWALLEN: | want to object to that 
question too. This is not the best evidence. | want 
to cite the Best Evidence Rule. You're citing your 
complaint and asking Mr. Martin to assume that how you 
framed the complaint is an accurate reading of the 
law. If you want -- if you want him to -- opinion of 
the law, we can do that, but not allegations in the 
complaint. 
BY MR. VANDEVEER: 

Q. Mr. Martin, | want to enter into the record 
Exhibit No. 6. This is the excerpt from the B-1 
zoning -- from the Land Use Ordinance, rather, for B-1 
zoning that | just spoke about. 

(Exhibit No. 6 was marked for 
identification.) 
BY MR. VANDEVEER: 

Q. And | draw your attention down here to 
Section 21-3-110, "Business districts - Purpose and 
intent." 

MR. SAITO: Tim, before we get into any 
questions based on the exhibit, can | ask you what the 
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source of the exhibit is? 
MR. VANDEVEER: The Land Use Ordinances. 
MR. SAITO: Right, but where was it obtained 
from? Is this an official copy from the City clerk -- 
MR. VANDEVEER: No. 
MR. SAITO: -- or is this obtained -- is 
this the online version? 
MR. VANDEVEER: That's correct. 
MR. SAITO: I'm going to object to the 
exhibit on Best Evidence. It's not an official copy. 
There's actually a disclaimer on the City website that 
lets you know that that's not an official LUO copy. 
And it may not be up to date. And I'll just caution 
you that sometimes it is not. 
MR. LEWALLEN: I'll join the objection. 
BY MR. VANDEVEER: 

Q. When did you become aware of the lawsuit, 
Mr. Martin? 

A. [think | became aware when you guys had 
that news -- the press -- the press briefing, you 
know, on that weekend, | think, when you -- when you 
announced you were filing a lawsuit. | don't know if 
you already had filed, but I think that's when I 
became aware of that, when watching that news 
briefing. 
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Q. And have you ever read the complaint in this 
lawsuit, the first amended complaint -- 

A. No- 

Q. -- that we just covered? 

A. No, | haven't read the complaint. 

Q. Did you read the EIS that was submitted by 
the developer on behalf of this proposed development? 

A. | didn't read the full EIS. | read a 
summary of the EIS that was prepared by the department 
as part of the SMA application. 

MR. VANDEVEER: Has that summary been 
produced to us, Brad? 

MR. SAITO: I will say that we have not 
produced a summary of the EIS from DPP. We're not 
aware of the existence of that document. But, you 
know, the witness has testified as to the best of his 
memory, so I'm not going to start to testify and try 
to correct any testimony here, but all | can say is, 
you know, we're not aware that that document exists. 
There is a report on the application from DPP. | 
don't know if that's what the witness is referring to. 
That probably has been produced, but a separate report 
on the EIS itself, I'm not aware of. 

BY MR. VANDEVEER: 
Q. So, Mr. Martin, the summary that you 
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mentioned that was produced or that was given to you 
by DPP, what were the main issues that were raised in 
that summary? 

A. You know, Tim, | can't recall. You know, 
that was over two years ago, you know. | don't commit 
those things to memory, so | wouldn't be able to 
respond. 

Q. Did you read the public comments that were 
part of the EIS? 

A. |dont -- | don't recall reading the public 
comments. | don't think so. No. 

Q. Do you normally read ElSs or EAs, 
environmental assessments, for projects, Mr. Martin? 

A. Dol normally? In my capacity on the 
Council, if it's a document that comes before the 
body, it references -- it's a very critical document 
with regards to any particular application. | 
wouldn't necessarily read the application itself. 
Again, it would be more of a summary description or 
report that's provided as part of the materials 
offered to the members. 

Q. Are you familiar with what an EIS is? 

A. Yes. Environmental impact statement. 

Q. And what, to your knowledge, is the role of 
an EIS or an EA, for that matter, environmental 
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assessment -- 

A. It is essentially to -- 

Q. -- to provide ordinances -- 

A. -- to -- to -- to assess any type of 
environmental impact that a particular project would 
have for the affected community. 

Q. What is the role of the City Council in 
reviewing an EIS that accompanies a project 
application? 

A. The EIS application itself is not a document 
that comes before the City Council. That's purely 
handled by the regulatory agency. It's nothing that 
requires a review, whether -- if it's provided, it's 
provided as a courtesy or attached to an application 
relating to some type of permit or development. Other 
than that, it's not a document that would be able to 
bring forward to do a Council forum for its review or 
comment. 

Q. I just want to be clear, the EIS, the full 
EIS -- I'm not talking about the summary that you 
mentioned or the report that Brad mentioned -- the 
full EIS was never provided to the City Council for 
this application. Is that your testimony? 

A. NO. 

MR. SAITO: Objection -- 
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THE WITNESS: | believe -- 
MR. SAITO: -- misstates the testimony. 
THE WITNESS: -- the EIS was submitted -- 
| believe the EIS was submitted as part of 
the consulting process with the -- the various 
affected groups as to whether they want to offer any 
comments to the application. You know, it's not a 
specific submission just to the City Council; it's a 
general submission to all of the affected agencies. 
And with regards to that particular exercise, the City 
Council does get a copy of the EIS itself, and it has 
an opportunity to offer a comment, as any other 
interested party would. 
BY MR. VANDEVEER: 
Q. And did you offer any comment on the EIS -- 
A. Not on the application. | know we have in 
the past for others. 
Q. Sorry. Can we just slow -- let me finish 
the question before you answer. 
So did you ever offer any comment on the 
draft EIS for this project? 
A. No. I didn't. My office didn't. 
Q. Your office did? 
A. No, we did not. 
Q. Oh, did not. Okay, thank you. 
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And how much -- how much time -- how long 
did you spend reviewing the final EIS for this 
project? 

A. |didn't spend any time. The staff would 
have done the review. And if they have -- had 
identified any particular issue in the EIS document 
itself, it would have made a recommendation for us to 
draft a letter expressing our concern on the document 
itself. But | can recall, when the document was 
forwarded up to the staff to take a look at, nothing 
came back with respect to any particular concern that 
we should offer a comment on, so we didn't. 

Q. And what or who do you mean by "staff"? Who 
would that have been? 

A. That one -- that one would be Mike Sakata 
again, would have assigned for him to review. 

Q. How about the public comment section? 
Specifically, did you or your staff review the public 
comment section of the EIS? 

A. Mike would have reviewed the public comment 
section. He would have reviewed all of the total 
document. 

Q. Are you aware of the technical reports that 
indicated impacts on the beach park in the marine life 
conservation district that were part of the EIS? 
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MR. SAITO: I'm going to object to this. 
You know, it's basically argumentative, and it lacks 
foundation. The impacts do not specify what you're 
referring to. | don't know what the question 
addresses. 

MR. LEWALLEN: We'll join. 
BY MR. VANDEVEER: 

Q. Did you review any of the technical report 
or appendices for the EIS? 

A. As | had mentioned, Tim, | didn't review it 
myself personally. The staff would have reviewed it, 
and if it was an issue of concern, they would have 
noted it to my attention, and we would have discussed 
it. So I assume that they reviewed. If that document 
existed, it would tend to -- the EIS, the draft EIS, 
would have brought it to my attention, and it would 
have been addressed, but | don't recall that it was 
brought to my attention. 

Q. Just from what you knew, | mean, what you 
have testified to previously with your awareness of 
Sharks Cove, that area, your awareness of Malama 
Pupukea-Waimea, did you ever ask any questions of your 
staff as to the impacts in the EIS or elsewhere that 
this project might have? 

A. No, | can't say | did ask any questions. 
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Let me say this. You know, all of my staff, 
especially the staff that was assigned to review the 
document pertaining to Sharks Cove, you know, he -- he 
even preceded my tenure on the City Council, so he 
served the previous City Council member; and 
especially in the prior capacity | mentioned, Reed 
Matsuura, who did retire during my tenure, you know, 
he also was fairly active in that particular district, 
you know. 

So they had -- they had that level of 
knowledge that it -- you know, with respect to a firm 
understanding of Sharks Cove, the pertinent issues; so 
when they reviewed the document, they probably were 
ahead of me in terms of having an understanding of any 
particular issue and would have probably made an 
effort to look very thoroughly at any type of document 
pertaining to that area. Not just this application, 
any application. And if they thought it deserved my 
attention, if our office needed to see it with any 
respect, that recommendation would have come forward. 

Q. But you don't have any specific 
recollection of -- 
A. No, | -- as | mentioned, you know, | 
assigned that to staff. 
Q. Did you ever ask to meet with Ms. Sokugawa 
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or DPP about the project and any impacts you were 
concerned about? 

A. The project, per se? | mean, | discussed it 
with her over the phone. | think | mentioned that. 
So | can say, with regards to any adverse impacts, | 
mean, | may have requested a meeting with her 
specifically to discuss those matters. | thought any 
information that the department had to offer would be 
within the application itself. 

Q. Did you ever consider any modification of 
the proposed permit conditions? 

A. Nobody asked for any. 

Q. Meaning you never asked for any, either? 

A. No, | didn't. 

Q. Was that ever discussed, to your knowledge? 

A. Nope, not that | can recall. | think we 
might have made a change to the actual enabling 
resolution on the floor. There was a technical issue 
that had to be resolved. | cannot recall, without 
seeing the actual formal draft before me, what that 
was, but normally there's a summary sheet attached to 
the floor draft that gives you a pretty good 
description of what the change was. That you can find 
on the legislative record. That's all publicly 
available. 
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Q. To your understanding, who is the ultimate 
decision-maker on a major SMA permit? 

A. The ultimate decision-maker? The City -- 

Q. Yes. 

A. -- Council. The City Council. 

Q. And to your understanding, what is the 
difference between the role of the DPP and the City 
Council in reviewing an SMA major application? 

A. The DPP is the regulatory agency for the 
City itself. We're the policy-making body. It's 
what -- our focus is more on -- you don't get into 
more of the regulatory -- regulatory details that the 
department would -- essentially, it's not the way in 
the government -- the City and County governmental 
structure, you know, is organized. 

Q. To what extent does the Council exercise 
oversight of that regulatory function of DPP? 

MR. SAITO: I'm going to object to that as 
calling for a legal conclusion -- 
BY MR. VANDEVEER: 
Q. To your understanding. 
MR. SAITO: -- legal opinion. 
MR. VANDEVEER: Okay, thank you. 
BY MR. VANDEVEER: 
Q. To your understanding. 
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MR. LEWALLEN: Join. 

THE WITNESS: Do you want to restate the 
question? What was the question again? 

BY MR. VANDEVEER: 

Q. To what extent -- to your understanding, to 
what extent does the Council exercise oversight on the 
DPP and their regulatory -- in their regulatory role? 

A. You know -- 

MR. SAITO: Same objection, legal 
conclusion, legal opinion. 

THE WITNESS: You know, with regards to the 
County's -- | mean, the City Council's regula- -- | 
wouldn't say regulatory responsibility, but in 
monitoring or -- its interactions with the department, 
you know, the fact that the Council is the final 
decision-maker, you know, it places some level of 
authority over the department with respect to the 
recommendations itself. If the recommendations are 
not sustained, what they're offering, then based on 
the -- the office's own perception of the matter 
before them, they will go in an adverse position. 
They'll take an adverse position. 

BY MR. VANDEVEER: 

Q. Have you ever disagreed with DPP's 

recommendations? 
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A. Oh, many atimes. Many a times. | still 
disagree with them. Brad knows that. 

THE WITNESS: Right, Brad? 

BY MR. VANDEVEER: 

Q. How about asking them for further 
information or investigation of issues? 

A. Oh, definitely. Definitely. | mean, DPP is 
responsible for a variety of things, and as an 
individual Council member, it's not just simple things 
as legislative issues that come before the body. You 
know, any type of zoning violation, | mean, especially 
on the north shore, illegal vacation rentals, asking 
DPP's assistance to go out and investigate. 

When | was -- my last year on the Council, 
the monster home issue was dominating the headlines. 
We -- we worked very closely with DPP. We had a lot 
of disagreements as to how that matter should have 
been handled. It probably led to the Council 
overlegislating on that particular issue, only because 
it was an opinion by the majority of the members that 
DPP was nonresponsive, you know. 

So there have been many times where the 
Council has disagreed with DPP with regards to their 
position, not just on a -- not just from a legislative 
perspective, but an enforcement and regulatory 
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perspective as well. 

Q. How about specifically regarding SMA 
applications? Can you give me specific instances -- 

A. No-- 

. ~ Of-- 

A. --| cannot recall, Tim. No. 

Q. Sorry, the rest of that question was when 
you asked for further information or investigation of 
issues? 

A. No. Same answer. 

Q. The Council has the ability to send a 
project back to DPP for -- 

A. Of course. 

Q. -- further -- 

A. Yes. 

Q. - review, though, right? 

MR. SAITO: I'm going to object to that as 
calling for a legal conclusion and lacking foundation. 
BY MR. VANDEVEER: 

Q. And to your recollection, has the Council 
ever done so? 

A. Not that | can -- not during my tenure on 
the Council. | cannot recall of any SMA application 
being sent back or even being denied. | might be 
mistaken. | mean, you know, my memory is not that 
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good. 

Q. Are you aware of any audits of the DPP that 
occurred during your time on the Council? 

A. It wasn't -- it wasn't done while | was on 
the Council. It was commissioned while | was chairman 
of the Council. That audit finding was actually 
initiated after | already left. 

Q. Have you ever called for a review of DPP 
policies or procedure regarding enforcement? 

A. Enforcement, | -- primarily just on the 
monster home issue. | know that was -- that took up a 
lot of the Council members’ time. | know that -- that 
became a major issue that was dominating more the 
urban districts than the rural districts. You know, 
there was -- it was very contentious, | think, between 
the City Council and DPP with regards to that 
particular matter. And | think that's what led to the 
audit itself. You know, there was a concern within 
the -- the Legislative Branch that the department was 
not moving forward in what the Council felt should 
have been a more timely fashion and even more 
assertive fashion with regards to that particular 
issue. 

Q. And you mentioned that that ethics -- or -- 
I'm sorry -- that audit of DPP occurred after your 
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time on Council. Is that correct? 

A. The actual audit exercise, yeah, wasn't 
while | was on the Council, but we -- it was 
commissioned while | was on the Council. | think the 
resolution authorizing the -- the audit of the 
department was while | was still on the Council. 

Q. Were you ever aware of any allegations of 
corruption at DPP during your time on the Council? 

A. You know, you always hear about that, but 
that's any agency within the City. I've heard that of 
the Liquor Commission, I've heard that of the, you 
know, Department of Parks and Recreation, you know, 
I've heard that of the Honolulu Police Department, the 
Honolulu Fire Department; so it's not isolated to one 
particular agency. 

Q. And did those allegations ever rise to the 
point where you actually -- it informed your 
decision-making on the Council respective to any of 
the departments you just named? 

A. |cannot say that that particular issue 
came -- was relevant to any legislative matter before 
us. Most of those were just unsubstantiated 
allegations. There was nothing definitive that came 
before the body that showed any level of corruption 
for any matter that was pending before the body 
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itself. If that would have occurred, that would have 
given reason for the Council to pause on that 
particular issue. So no. | mean, other than that -- 
that's the best | can -- | can give you on that one, 
Tim. 

Q. Are you aware of DPP monitoring compliance 
with conditions of a project after the approval of an 
SMA, either a minor or a major? 

MR. SAITO: Lacks foundation. 

THE WITNESS: Am | aware of the monitoring? 
BY MR. VANDEVEER: 

Q. Yes, sir. 

A. I'm aware that that is within their realm of 
responsibility. Whether they actually going out there 
and monitoring, you know, | cannot definitively say 
yes or no. | would hope they are. 

Q. Whatis the City's remedies -- to your 
knowledge, what are the City's remedies if a condition 
for a permit has not been met? 

MR. SAITO: Lacks foundation. Nothing to 
establish the witness should know these things or is 
qualified to opine as to these things as a matter of 
law. 

MR. LEWALLEN: I'll join. 

THE WITNESS: You know, | believe there are 
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remedies available to the department, whether it's 
revocation of a permit or imposing -- imposing fines, 
monetary fines. | cannot, you know, cite exactly. 
Depends -- you know, exactly what can be done, but | 
know they can revoke a permit if they find that there 
are sufficient violations that have occurred. | 
definitely know that they can fine the violator. But 
in most instances, | think the department has 
testified time and time again that with respect to the 
fines itself, the purpose of the fine is getting the 
violator to correct that violation as opposed to 
imposing any type of penalty, harsh penalty. It's 
more to bring them into compliance. And | think 
that's -- | don't know if it's changed. 

| mean, | haven't been following up on this 
issue, but | know in the past, when we've called them 
up to testify -- for example, you know, | hate to 
bring this up, but the monster home issue, right? | 
mean, the Council members were screaming to -- to 
increase the fines and collect on those fines or even 
move toward demolition of some of those offenders; 
but, you know, the department was restricted in terms 
of what they could or could not do. And, again, | 
think they testified, even on that issue, the position 
was to try to bring them into compliance as to -- as 
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to whether to take the harsh penalty well. And that's 
what | think in -- l'm not sure if the audit report 
mentioned, but in terms of the fines that could have 
been collected to what actually was collected was 
significantly lower. 

BY MR. VANDEVEER: 

Q. Do you know anything about the policy that 
underpins that, what you just mentioned, about the 
fines being significantly lower? 

A. | think maybe it is -- | generally had 
mentioned; the department's position has always been 
more to bring the violator into a corrective -- to 
take corrective action. And if the violator makes 
that conscious effort to correct whatever the 
violation was, that the department's primary objective 
has been met. 

Q. What is your understanding as to the 
community's remedy if a condition for an SMA permit is 
not being met? 

MR. SAITO: I'm going to object to that. 
Lacks foundation, calls for speculation, calls for a 
legal opinion. 

THE WITNESS: | don't know if the community 
has a specific remedy other than bringing any 
potential violation to the attention of the 
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department; and then the department will do its own 

due diligence and investigation to see whether the 
violation has occurred and impose whatever consequence 
is applicable if, in fact, a violation has happened 

and then, thereafter, follow through to ensure that 

the corrective action has been taken. 

BY MR. VANDEVEER: 

Q. I want to go back to one of your answers 
regarding the review of the SMA application and 
particularly what you mentioned about your staff 
bringing issues to your attention. What, if anything, 
did you instruct your staff to bring to your attention 
as far as issues pertaining to an SMA application? 

A. Normally, when | assign matters to the 
staff, | normally advise them to take a -- to review 
the document in detail and to identify any particular 
issue that should warrant, you know, my particular 
attention if the matter was going to come before the 
body itself. You know, | -- | -- without reading the 
document myself at that particular juncture, | 
wouldn't have identified any specific issue. You 
know, if they had identified an issue as part of their 
review and | had questions as to what they had 
identified, then | would look at it myself in further 
detail. 
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Q. How about compliance issues or fee payment 
issues? Would those have been issues that your staff 
would have brought up to you? 

A. No. I cannot recall them bringing that up 
to me, not for any particular project that | can 
recall. 

Q. What were the Council's policy 
considerations regarding the Hanapohaku project 
specifically? 

MR. SAITO: I'm going to object. Councilman 
Martin has already testified he can only speak for 
himself; he can't speak for the Council. 

THE WITNESS: Yeah, that's -- | mean, that's 
an accurate description. No one -- no one member can 
speak on behalf of the body. You know, each Council 
member makes their own determination based on their 
own level of review. That's -- 

BY MR. VANDEVEER: 

Q. In your -- I'm sorry. Go ahead. 

A. There's nine members. Each member has -- 
each member's vote doesn't count any more or less than 
another member's vote. 

Q. From your experience in the Council 
deliberations, including your own, did Council policy 
considerations include reduction of water runoff? 
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A. That was garbled. 

Q. I'm sorry. 

MR. SAITO: Tim, can you repeat that 
question? It kind of jumbled up on my end. | 
couldn't hear you. 

MR. VANDEVEER: Sure. 

BY MR. VANDEVEER: 

Q. In your experience, during the Council 
deliberations -- and these include your own 
deliberations -- did the Council's considerations -- 
policy considerations include a reduction of water 
runoff for this project? 

MR. SAITO: Are you talking about the floor 
deliberations -- 

MR. VANDEVEER: Yes. 

MR. SAITO: -- during Council hearings? 

MR. VANDEVEER: Yes. 

THE WITNESS: At the hearing itself, for the 
Hanapohaku application? 

MR. VANDEVEER: Yes, sir. 

THE WITNESS: That wasn't brought up in any 
of the meetings. 

BY MR. VANDEVEER: 
Q. How about pollution generally? 
A. You know, | can say at the hearings that | 
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was present at, both hearings, there were no concerns 
brought up by any of the other members. No -- no 
concerns. 

Q. Did that strike you as odd? 

A. No. No. 

Q. No concerns about traffic, no concerns -- 

A. No. 

Q. -- about enforcement? 

A. Let me say this. You know, the members of 
the Council, they put great weight into the 
department's recommendation. They listen very 
carefully to what's being proposed by the department. 
You know, they also listen to the testimony that's 
offered by any person who is testifying, whether in 
support or opposition of any particular application. 

If they think it's an issue that warrants further -- 
further testimony from the department, the department 
will be called forward and asked for their opinion. 
Not -- not in all instances will an application go 
forward without the Council members expressing 
reservations, but it's not unique that this one 
didn't. 

You know, there have been many that | 
thought -- even | thought should have had a higher 
level of concern from members of the Council, but they 
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weren't in my district, and | respected the Council 
member of the district that he or she did not bring up 
this issue, you know? If it's -- the Council member 
was comfortable with the project as being 
contemplated, you know, | felt that that Council 
member was in a better position than me to make a 
recommendation for the body's consideration. 

MR. VANDEVEER: I'm going to take a quick 
five-minute break and then come back and wrap up 
anything else that | have to ask. Is that okay? All 
right, we'll go off the record. 

VIDEO SPECIALIST: Off the record, 5:24. 

(Recess ensued from 5:24 p.m. to 5:29 p.m.) 

VIDEO SPECIALIST: Back on the record, 5:29. 
BY MR. VANDEVEER: 

Q. Mr. Martin, you testified that the Council 
often disagrees with DPP. Is that correct? 

A. Yes. 

Q. What would you recommend a community member 
do if they have a disagreement with the DPP? 

MR. SAITO: I'm going to object, incomplete 
hypothetical, calls for speculation. 

MR. LEWALLEN: Join. 

THE WITNESS: | cannot speak on behalf of 
DPP, but | would hope any particular constituent has 
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an opportunity to share their concerns with the 
department itself and the department would be 
receptive to hearing that particular concern and place 
the appropriate weight as to that particular concern 
being expressed by the constituent. If the department 
is nonresponsive, they always have the opportunity to 
go either directly to a higher authority -- in the 
Executive Branch, it would be either the managing 
director or the mayor himself -- or if they're not 
satisfied at that level, that Council will take it to 
that level, that they can always, of course, come to 
the City Council, you know, and the Council can act on 
their behalf in approaching the agency. 
BY MR. VANDEVEER: 

Q. What would you recommend a community member 
do if they have a disagreement with the Council? 

MR. SAITO: Same objections. 

THE WITNESS: That happens every day. That 
happens every day when you have people opposing two 
measures that the Council is contemplating before 
them. Especially when the measure passes out, you 
always have one side that is vigorously in 
disagreement with the Council's action, because they 
didn't prevail at the level of argument. That's on 
any issue. That's -- thats monthly. 
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BY MR. VANDEVEER: 

Q. lunderstand that it happens quite often, 
but what would you recommend a community member do 
when that happens? 

A. | mean, that is the forum. | mean, there's 
nothing more you can do beyond that. | mean, the 
Council -- | mean, people are very fortunate that the 
Honolulu City Council is quite different than any 
legislative body across the nation. Across the 
nation. We -- we offer the opportunity for public 
testimony at every point of the legislative process. 
From first reading to third reading to every committee 
hearing, the Council offers the public an opportunity 
to testify. That doesn't happen at the state 
legislature, and that definitely doesn't happen at the 
congressional level. So, you know, for a person or 
the individual community groups, business 
organizations to say they had no opportunity to 
participate as part of that process, the governmental 
legislative process, you know, is ridiculous. 

You know, Neil Abercrombie told me himself, 
in the various levels of government that he served, 
the one that he enjoyed the least was serving on the 
Honolulu City Council, not because of the 
constituents, not because of the subject matters that 
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came before the City Council; it was the fact that he 

had to sit through every hearing that offered the 

public an opportunity to testify, because you got to 
remember former Governor Abercrombie, prior to that, 
was a congressional representative for our state for 
quite a number of years. And if you know how Congress 
works, they take no public testimony; you have to be 
invited to testify. So of course he was spoiled by 

that circumstance. 

MR. VANDEVEER: That's the democracy. 

All right. Well, that's all the questions | 
have. | don't know if anyone else has any questions, 
but I'll open it up now. 

THE WITNESS: | don't have any questions, 
but | see my home boy Wade ready to leave, so | wanted 
to give a shout out to my former classmate. | haven't 
seen him, | think, since law school. 

MS. LUKE: Tim, do you want to advise him of 
his right to review? 

MR. LEWALLEN: I'm going to ask him just a 
couple of questions. | was going to wait to see if 
anybody else did. Sorry, Michelle. 

MS. LUKE: Oh, no, go ahead. 
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EXAMINATION 
BY MR. LEWALLEN: 

Q. I just want to, Mr. Martin, ask you a couple 
follow-up questions. 

You were shown Exhibit 14 previously, which 
was a -- looks like a part of a transcript for a 
deposition upon written interrogatories. 

A. Uh-huh. 

Q. You included a letter dated December 27, 
2018. When did you receive this letter? 

A. [received it actually on the date of -- the 
date that the letter was dated, December 27. 

Q. Right. And what day did you leave -- what 
was the date that you left the City, you retired? 

A. | retired on December 30th. 

Q. Did you negotiate your terms of your -- 
employment with your firm prior to -- 

A. No, | didn't negotiate. The first time | 
actually saw the terms of employment was through the 
letter that was offered to me. 

Q. Allright. And was -- at the time you 
received this, did -- was there any matters pending 
before the body? 

A. No. We had already completed business for 
the year. We had our last meeting, | think, in the 
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first week of December, and the rest of it especially 
for me was just to close out the office. 

Q. And the firm Sullivan Meheula and Lee, what 
can you tell us about them? What kind of practice did 
it have? 

A. It's primarily commercial real estate. 

That's their area of specialty. | mean, except for 
Bill. Bill does the litigation, Bill Meheula. It's a 
small firm, a very small firm. 

Q. How many attorneys? 

A. |would say they have about maybe -- maybe 
eight attorneys? Maybe eight attorneys and probably 
an equal number of administrative staff. It's a very, 
very small firm. 

Q. What's the atmosphere like there? 

A. Because it's a smaller-sized firm, you know, 
its more of a family -- family environment. Because 
I'm the rookie, so to speak, in the firm itself, my 
office is situated right by the kitchen, so | get -- | 
get to see a lot of the staff go by. | get to -- you 
know, | have the opportunity to talk with them on a 
personal level. So, you know, it's -- it's a small 
family atmosphere, I'd say, than more of a hardcore, 
you know, law firm environment. 

Q. Doyouthink that the interpersonal 
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relationships between the attorneys and the staff, are 
they any degree of importance to the firm's operation? 

A. |-1-- Ido. | mean, even -- even going, 
| think -- joining the firm, but more so now that | am 
with the firm, | think, very critical. 

But | knew that when | had an opportunity to 
meet with both Bill and Barry and, you know, the -- 
the topic of discussion that we had between us, | 
could see, you know, from them asking me a lot of 
personal things in terms of my -- not just my own 
interests, but -- on a professional level, but, you 
know, on a personal level, you know, they wanted to 
get a good feel of who | was, yeah. And | think that 
was -- they felt that was important, if someone like 
me would be comfortable or they would be comfortable 
with a former member of the Honolulu City Council. 

Q. Knowing what you know now from your -- 
you've been with the firm for two years now, right? 

A. Yeah. This is the end of my second year. 

Q. And based on your two years with them, do 
you have any insight now on your earlier discussions 
about -- when you first met with them and the 
possibility that someday you might talk to them about 
maybe discussing your employment? 

A. | mean, | think more so, being with the firm 
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now, how, you know, we interacted. | can say this. 
When | first went into the firm, | sensed that a lot 
of the attorneys and also the administrative 
professionals weren't very comfortable with me coming 
into the firm. Okay? You know, | knew that right 
from the get-go. And, you know, because primarily, 
their image of me was primarily formulated in my 
former capacity as a member of the Honolulu City 
Council. You know -- you know, | don't know, they 
probably wouldn't admit they probably thought | was 
coming there as some type of prima donna, you know, 
but | know -- | made an attempt to make them feel 
comfortable with who | was and that, you know, | 
wasn't anybody special, you know, that -- you know, 
whether they were a fellow attorney or an 
administrative staff; but, you know, | just wanted 
them to feel comfortable with who | was. 

Q. Allright. And, forgive me, you 
testified -- it was probably right around the lunch 
hour, maybe before, or earlier -- regarding certain 
governmental employees and donations of funds. And 
Mr. Vandeveer asked you a question regarding the names 
of people and whether or not -- you declined to answer 
that. What was the basis of that? 

A. People who supported my campaign when | was 
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running for federal office. | can say that they were 
employees of the Judiciary, sitting judges, and, you 
know, they're not supposed to participate in any type 
of political campaign, but they -- they supported me 
primarily because of the relationship we had, the 
personal relationship we had, together; so, you know, 
| just want to be respectful, you know. | appreciate 
their support, but it's not for me to disclose. Yeah. 
MR. LEWALLEN: | have no other questions. 
MR. SAITO: Tim, I just have a couple quick 
clarifying questions, not related to this, but related 
to your questions from earlier. 


EXAMINATION 
BY MR. SAITO: 

Q. And, Ernie, | just want to ask about the 
meetings that may have been attended by Mike Sakata. 
There were several meetings that Tim asked you about, 
and | believe you testified that he may have attended 
the meetings and that he may have taken notes. So my 
question is just do you have a present recollection -- 
do you know for a fact whether or not he attended 
those meetings? 

A. Ifltold him to attend, he would have 
attended. 
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Q. So-- 

A. He would have not -- he would have not 
ignored my request for him to attend. Whether he took 
notes at that meeting, you know, my guess -- it's more 
of a guess, but based on what I know about Mike and 
his capabilities, he wouldn't have taken detailed 
notes at the meeting itself, but he would have 
attended -- definitely would have attended -- because 
he would have reported to me the following day. 

Q. Okay. So your testimony is that you believe 
he would have attended, based on your -- 

A. Yes. 

Q. - directions? 

A. No, | know he would have attended. | know 
for a fact. He would not have, you know, be -- be 
noncompliant with what | told him to do. 

MR. SAITO: Okay. That's all | had. 


FURTHER EXAMINATION 
BY MR. VANDEVEER: 

Q. Okay. | just wanted to ask a couple 
questions pertaining to Mr. Lewallen's questions that 
he had for you, Mr. Martin. 

Did you discuss any of the questions that 
Mr. Lewallen had for you prior to when he just asked 
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you? 

A. Other than him saying that he's going to ask 
me questions at the conclusion of this hearing related 
to my employment, that's -- that's specifically it. 

Q. And were you reading any of your answers -- 

A. No. 

Q. -- that you gave? 

A. | don't need to read my answers, Tim. | 
never have, never did. Even while -- 

Q. Understood. 

A. -- while | was on the Council, | never had 
prepared notes. 

Q. And pertaining to his question about the 
folks who -- | assume it was more than one -- who 
contributed to your campaign, you mentioned they were 
members of the Judiciary? 

A. Yeah, he didn't -- he didn't ask me that 
question. | was actually surprised he asked me that 
question, but that's primarily the reason why | didn't 
want to disclose their names. 

Q. Right. So your position, you're not going 
to disclose the names -- 

A. No. 

Q. -- of those -- 

A. No. 
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Q. -- judges? 
A. No. 

MR. VANDEVEER: Okay. | just want to -- 
just one more question. 

And | believe you introduced yourself at the 
beginning, Mr. Lewallen, but what is your capacity as 
Mr. Martin's attorney today? 

MR. LEWALLEN: Hi. I'm here as a deputy 
Corporation Counsel representing Mr. Martin based upon 
his time -- he's being deposed, based upon his time of 
work with the City and County of Honolulu as Council 
member. 

MR. VANDEVEER: Although he's no longer in 
his capacity as Council member, correct? 

MR. LEWALLEN: That's correct. And it 
happens all the time. We represent former City 
employees who are asked to testify regarding matters 
involving their work after they leave the employ of 
the City and County of Honolulu. 

MR. VANDEVEER: Understood. Thank you for 
that clarification. 

| don't have any more questions. 

Mr. Martin, you're allowed to request a 
transcript of this deposition for your review. Would 
you like me to send that to you or -- 
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THE WITNESS: Yes, please. If you don't 
mind, | would like an opportunity to review the 
record. 

MR. VANDEVEER: Okay. Thank you so much for 
your candor and for your time today, Mr. Martin, and 
for everybody on the call. Thank you to Teri and the 
folks at Certified Legal Video. Really appreciate all 
of your time. Thank you. 

MS. LUKE: Thank you. 

VIDEO SPECIALIST: This concludes the 
deposition of Ernest Martin taken on December 11th, 
2020. The time is now 5:44. This concludes the 
deposition. Off the record. 

(The deposition concluded at 5:44 p.m.) 
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